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ADVICE

INTRODUCTION

I refer to the E-mail of 10 July 2025 from my instructing solicitor, Sindi Mules of Messrs.
Balfour & Manson, Edinburgh.

My advice is sought by For Women Scotland in relation to the application in Northern
Ireland of the decision in For Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16
[2025] ICR 899.

The request for this advice arises within the context of the publication on 27 June 2025 by
the Equality Commission for Northern Ireland (“ECNI”) of what it called a “Legal paper
and information” on The meanings of “sex”, “men”, “women” and “gender reassignment”
in equality and allied legislation in Northern Ireland and interim information for

employers, service providers and public authorities.

This June 2025 paper avowedly sets out the ECNI views on the legal position in Northern
Ireland, following its review of the UK Supreme Court judgment in For Women Scotland
Ltd v. Scottish Ministers [2025] UKSC 16 [2025] ICR 899. It states the ECNI’s view that
“the judgment will be highly persuasive in the Northern Ireland courts and tribunals in

certain respects”.

However, the paper notes that the ECNI has also concluded that “significant legal
uncertainties remain” because the UK Supreme Court judgment “did not consider the
Article 2 commitments under the Windsor Framework”. This has led the Commission to
opine that “the situation in Northern Ireland, in respect of this matter, is much more
nuanced and complicated, and there is significant uncertainty due to our unique legal
landscape”. It is against that conclusion of there being claimed to be significant legal

uncertainty as to how the UKSC judgment is to be interpreted and applied in Northern
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Ireland that the ECNI has advised that it intends to apply to the High Court in Northern
Ireland to ask the court “to address several questions regarding the significant legal
uncertainties” with a view to obtaining from the court an authoritative and binding
declaration on and of the law and so “achieve greater long-term certainty and clarity for
all involved”. Because “our equality laws [in NI] do not sit in isolation; they interact with
other laws and regulations for which the ECNI does not have a remit” the ECNI believes
that that “other bodies and organisations will also require clarification on the legal
position in relation to their own areas of work and may join the Commission in its legal

proceedings”.

In a “Blog post” published on the ECNI web-site on 10 July 2025 the following further
explanation was provided in justification for the proposed course by the ECNI to apply to
the NI courts for a declaration of the law.

“Northern Ireland’s unique legal position
In April this year, the UK Supreme Court ruled that “sex” under the Equality Act 2010
in Great Britain means “biological sex.”

Whilst this may have provided legal clarity in England, Scotland and Wales, Northern
Ireland’s legal landscape is more complex, and the reality is more nuanced.

The Equality Act 2010 does not apply in Northern Ireland. Our equality laws, include
the Sex Discrimination Order 1976, the Equal Pay Act (NI) 1970, and Section 75 of the
Northern Ireland Act.

Layered on top of this is Article 2 of the Windsor Framework, which commits to no
diminution in relation to certain EU equality protections that are rooted in the Good
Friday Agreement.

In addition, alongside equality legislation there is a range of allied legislation in
Northern Ireland, covering areas such as health and safety, education, prisons, and
social security, that also use terms like “men,” “women,” and “sex” without defining
them. This allied legislation falls outside the remit of the Commission and likely falls
within the remit of other regulatory bodies or Government Departments.

That leaves uncertainty about how this ruling should be interpreted here.

[TThe Commission is proposing to take the responsible step of asking the High Court
in Northern Ireland to provide legal clarity. We are seeking a declaration that will
address the uncertainties, particularly how our domestic laws interact with EU
protections under the Windsor Framework.

This is not about revisiting the Supreme Court’s decision, nor is it about taking sides
in public debates. It is a measured, legal step to try to ensure clarity and consistency.



2. CONTINUING RELEVANCE OF EU LAW IN AN NI CONTEXT

2.1 The UK/European Union Withdrawal Agreement is an international treaty, concluded
between the UK and the European Union (on behalf of its Member States). It formalises
the UK’s exit from the EU. The Agreement was signed on 24 January 2020 and entered
into force on 1 February 2020. Built into the Agreement was a transition period, whereby
it was agreed that EU law would remain applicable in the UK until 23:00 on 31 December
2020. Itis on that date that the general corpus of EU law ceased to have effect in the UK
as it had while the UK was a Member State.

2.2 The Retained EU Law (Revocation and Reform) Act 2023 (to which Royal Assent was given
on 23 June 2023) has since provided, for the “sunset” of any remaining post-Brexit EU law
derived and retained rights, case law, and general principles of EU law which might
otherwise be prayed in aid before the UK courts when called upon to decide questions
about the validity, meaning or effect of EU law as it had applied in the UK as at IP
completion day (“retained EU law”). Both Section 5(A1) and Section 5(A4) of European
Union (Withdrawal) Act 2018 (as now amended by the 2023 Act) are to be applied by the
courts with effect from 1 January 2024 in relation to all and any proceedings before them.
The European Union (Withdrawal) Act 2018 now relevantly says among other things in its
amended Section 5:

“(A1) The principle of the supremacy of EU law is not part of domestic law. This applies
after the end of 2023, in relation to any enactment or rule of law (whenever passed or
made).

(A2) Any provision of assimilated direct legislation—

(a) must, so far as possible, be read and given effect in a way which is
compatible with all domestic enactments, and
(b) is subject to all domestic enactments, so far as it is incompatible with them.

“(A4) No general principle of EU law is part of domestic law after the end of 2023.

“(4) The Charter of Fundamental Rights is not part of domestic law on or after IP
completion day [31 December 2020]”

2.3 Nonetheless, contained within the EU/UK Withdrawal Agreement is an obligation placed
as a matter of international law on the UK for it to give full effect to applicable EU law,
even after Brexit and the end of the post-Brexit implementation/transition period. The
relevant provision here is article 4, which is in the following terms:

“Methods and principles relating to the effect, the implementation and the
application of this Agreement

1. The provisions of this Agreement and the provisions of Union law made applicable
by this Agreement shall produce in respect of and in the United Kingdom the same
legal effects as those which they produce within the Union and its Member States.



Accordingly, legal or natural persons shall in particular be able to rely directly on the
provisions contained or referred to in this Agreement which meet the conditions for
direct effect under Union law.

2. The United Kingdom shall ensure compliance with paragraph 1, including as regards
the required powers of its judicial and administrative authorities to disapply
inconsistent or incompatible domestic provisions, through domestic primary
legislation.

3. The provisions of this Agreement referring to Union law or to concepts or provisions
thereof shall be interpreted and applied in accordance with the methods and general
principles of Union law.

4. The provisions of this Agreement referring to Union law or to concepts or provisions
thereof shall in their implementation and application be interpreted in conformity with
the relevant case law of the Court of Justice of the European Union handed down
before the end of the transition period.

5. In the interpretation and application of this Agreement, the United Kingdom’s
judicial and administrative authorities shall have due regard to relevant case law of the
Court of Justice of the European Union handed down after the end of the transition
period.”

2.4 Article 2 of the Protocol on Ireland/ Northern Ireland in the EU/UK withdrawal agreement
- which is also referred to in Section 6(1)(ca) and 24(1)(aa) of the Northern Ireland Act
1998 (“NIA 1998”) as setting limits on the powers of the NI Assembly and NI Ministers
and Department - provides as follows:

“Rights of individuals

1.The United Kingdom shall ensure that no diminution of rights, safeguards or equality
of opportunity, as set out in that part of the [Good Friday or Belfast] Agreement of 10
April 1998 [between the Government of the United Kingdom, the Government of
Ireland and the other participants in the multi-party negotiations which is annexed to
the British-Irish Agreement of the same date (the "British-Irish Agreement")
Agreement] entitled Rights, Safeguards and Equality of Opportunity results from its
withdrawal from the Union, including in the area of protection against discrimination,
as enshrined in the provisions of Union law listed in Annex 1 to this Protocol, and shall
implement this paragraph through dedicated mechanisms.

2.The United Kingdom shall continue to facilitate the related work of the institutions
and bodies set up pursuant to the 1998 Agreement, including the Northern Ireland
Human Rights Commission, the Equality Commission for Northern Ireland and the
Joint Committee of representatives of the Human Rights Commissions of Northern
Ireland and Ireland, in upholding human rights and equality standards.”

2.5 The Rights, Safeguards and Equality of Opportunity provisions contained within the
Belfast/Good Friday Agreement include the following;:

“HUMAN RIGHTS
1. The parties affirm their commitment to the mutual respect, the civil rights and the
religious liberties of everyone in the community. Against the background of the recent
history of communal conflict, the parties affirm in particular:

« the right of free political thought;



« the right to freedom and expression of religion;

« the right to pursue democratically national and political aspirations;

« the right to seek constitutional change by peaceful and legitimate means;

« the right to freely choose one’s place of residence;

« the right to equal opportunity in all social and economic activity, regardless
of class, creed, disability, gender or ethnicity;

« the right to freedom from sectarian harassment; and

« the right of women to full and equal political participation.

United Kingdom Legislation

2. The British Government will complete incorporation into Northern Ireland law of
the European Convention on Human Rights (ECHR), with direct access to the courts,
and remedies for breach of the Convention, including power for the courts to overrule
Assembly legislation on grounds of inconsistency.

A Joint Committee

10. It is envisaged that there would be a joint committee of representatives of the two
Human Rights Commissions, North and South, as a forum for consideration of human
rights issues in the island of Ireland. The joint committee will consider, among other
matters, the possibility of establishing a charter, open to signature by all democratic
political parties, reflecting and endorsing agreed measures for the protection of the
fundamental rights of everyone living in the island of Ireland.

2.6 The Northern Ireland Human Rights Commission (“NIHRC”) and the Equality
Commission for Northern Ireland (“ECNI”) are both charged under Section 78A and 78B
NIA 1998 respectively with the duty of monitoring and reporting on the implementation
of Article 2(1) of the Protocol on Ireland/Northern Ireland in the EU withdrawal
agreement. Section 78E NIA 1998 provides that the NTHRC and the ECNI “may arrange
for any of their functions under sections 78A to 78D to be carried out by one of them acting

on behalf of the other (or by them acting jointly)”.

2.7 The EU-UK Withdrawal Agreement was incorporated into domestic UK law by the
European Union (Withdrawal) Act 2018 as amended by the European Union (Withdrawal
Agreement) Act 2020. Section 7A of the 2018 Act incorporated EU law with ongoing effect
into UK domestic law post-Brexit, including rights, obligations, remedies etc arising “by or

under” the Withdrawal Agreement.

2.8 In Re Dillon's Application for Judicial Review [2024] NICA 59, the Court of Appeal of
Northern Ireland was concerned with the issue of whether or not it was open to the courts
in Northern Ireland to disapply primary Westminster legislation on grounds of its
incompatibility with EU law, pursuant to Article 2(1) of the “Windsor Framework” (the
new name for the Ireland/Northern Ireland Protocol to the Withdrawal Agreement. The
facts giving rise to this legal/constitutional issue were as follows: in 1997, Martina Dillon’s
husband was shot and killed in Northern Ireland in violence relating to the period of unrest

known as “the Troubles”. In total during this period of the Troubles from the late 1960s
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on more than 3,500 people were killed, with another 40,000 injured. Around 1,200 cases
remain unsolved. There are 700 civil cases in the judicial system, and less than 20

approaching trial.

2.9 On 18 September 2023 the Northern Ireland Troubles (Legacy and Reconciliation) Act
2023 (the “Legacy Act”) which was a Government Bill promoted through Parliament by
the previous Conservative administration received royal assent, purported to grant
conditional immunity from prosecution to those involved in death attributable to “the
Troubles”. As of 1 May 2024, police investigations, the police ombudsman and various
inquests into the Troubles were replaced with a new body, the ICRIR, which is tasked with
carrying out “reviews” of these “Troubles related” deaths and harmful conduct. * An
application was made to apply for judicial review, challenging various provisions of the
Act. These included those which: created and facilitated immunity from prosecution;
established ICRIR, its functions and its working mechanisms; controlled the disclosure of
material to and by ICRIR; prohibited criminal enforcement action in relation to Troubles-
related offences unless ‘serious’ or ‘connected’; and ended inquests, criminal investigations

by police, civil proceedings and police complaints.

2.10 In a decision reported as Dillon and others v. Secretary of State for Northern Ireland
[2024] NIKB 11 [2024] 3 CMLR 34 Colton J, in the High Court, found that the provisions
of the Legacy Act which related to conditional immunity from prosecution (sections 7(3),
8, 12, 19 — 22, 39, 41 and 42(1)) were in breach of Articles 2 and 3 ECHR, and that the
prohibition on criminal enforcement action in section 41 breached Article 2 ECHR. He also
concluded that section 43(1) - in terminating civil claims issued between 17 May 2022 and
18 November 2023 - was a breach of Article 6 ECHR. In respect of those provisions in
which he had found breaches of the ECHR, he concluded that they also breached Article
2(1) WF. Colton J rejected the applicants’ submission that ICRIR was not capable of

conducting an Article 2 ECHR compliant investigation.

2.11  In a judgment handed down on 20 September 2024, the NI Court of Appeal - In
agreement with the High Court - found that the conditional immunity provisions of the
Legacy Act were disapplied by Article 2(1) of the Windsor Framework. The Court of Appeal
additionally found that the Legacy Act’s restrictions on civil actions; as well as the current
method in which the ICRIR dealt with complaints, particularly in relation to the effective

participation by the next of kin and in relation to disclosure, were each a breach of the

1 See Brice Dickson “In defence of Northern Irelands Legacy Commission (ICRIR)” (2025) European
Human Rights Law Review 136-149



Human Rights Act. The Appeal Court held that Section 7A of the European Union
(Withdrawal) Act 2018 performed the same constitutional function as had previously been
performed by Section 2 of the European Communities Act 1972. This meant that there was
maintained, within the sphere of at least of the Windsor Framework the principle of the
primacy of EU law over all and any incompatible provisions of UK law (whether contained
in statutory regulations or in primary Acts of Parliament). 2 Also maintained in Northern
Ireland within the ambit of the Windsor Framework was the doctrine of the direct effect of
EU law allowing its clear, precise and unconditional provisions to create EU law rights of
individuals which could be prayed in aid horizontally (against all parties) or vertically
(only as against “emanations of the State”). 3 The Northern Ireland Court of Appeal noted
as follows (at paras 65, 68-69):

“65. In essence, then, section 7A [of the 2018 Act] transfers, by way of ‘conduit pipe’,
the relevant provisions of EU law deemed applicable into the domestic law of the UK.
This includes rights, obligations, remedies, etc. arising “by or under” the Withdrawal
Agreement.

The Withdrawal Agreement itself has essentially replaced the Treaties as the means by
which EU law obligations may arise and/or continue to apply within the UK, either
arising from the terms of the Withdrawal Agreement itself or under its provisions. This
includes, article 4 WA, article 2(1) of its Ireland/Northern Ireland Protocol [also now
known as the “Windsor Framework”] and a variety of other obligations arising in or
under the Withdrawal Agreement.

The condition in section 7A(1) is simply that the relevant obligations “in accordance
with the withdrawal agreement are without further enactment to be given legal effect.”
Whether that is the case in relation to a particular obligation will have to be answered
by considering its wording and construing the withdrawal agreement, particularly by
reference to articles 2 and 4 WA. The key question, pursuant to article 4(1) WA, will be
whether the relevant obligation meets the conditions for direct effect under EU law.

68. The omnibus conclusion of both courts in in Re Allister and Others v Secretary
of State for Northern Ireland [2022] NICA 15 [2023] NI 107 which was upheld on
appeal to the UKSC in Re Allister's JR [2023] UKSC 5 [2024] AC 1113 was that the
Ireland/Northern Ireland Protocol was given effect by section 7A of the EUWA 2018.

69 Of course, the context of Allister, which asked whether section 7A displaced article
VI of the Union with Ireland Act 1800 and which was principally concerned with trade,
was different from the context of the instant case, where we are concerned about the

2 See, for commentary on this decision, Anurag Deb and CRG Murray “By their powers combined the
two article 2s at work in the Dillon challenge to the Legacy Act” (2025) European Human Rights Law
Review 178-193

3 See Case 26/62 NV Algemene Transport-en Expeditie Onderneming van Gend & Loos v Netherlands
Inland Revenue Administration [1963] ECR 1 where the European Court of Justice first ruled that a
provision of the Treaty may, as a matter of Community law, have direct effect within the national legal
orders of the Member States. To have such direct effect the Community law provision in question had
to be (i) clear, (ii) unconditional (in the sense of not allowing for any reservations on the part of the
Member States) and (iii) not dependent on any subsequent further implementation measures to be
adopted by the Member State or by the Community.
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potential diminution of human rights protections. However, the pronouncements
made in Allister clearly illustrate the potential legal effect of section 7A and, as a result
of it, the Ireland/Northern Ireland Protocol. The Allister case proceeded on the basis
that section 7A gave effect to the Ireland/Northern Ireland Protocol and, in turn, gave
effect to the will of Parliament that the Ireland/Northern Ireland Protocol should have
powerful legal effects within the UK, including the possibility of prevailing over
primary legislation. This starting point is of intrinsic value to the analysis in the present
case.”

As regards reference and reliance by the applicants for judicial review on the provisions

of the EU Charter of Fundamental Rights the Northern Ireland Appeal Court in Dillon

observe as follows:

2.13

“[137] It is only in one respect that we depart from the trial judge in relation to this
appeal. Insofar as he did so by proceeding on the basis that any breach of Convention
rights found was equivalent to a breach of the CFR [Charter of Fundamental Rights]
(presumably within an EU competence) which, in turn, would give rise to a remedy of
disapplication through section 7A of the EUWA 2018 we disagree.

The trial judge rightly (and in our view correctly) dealt with this to some extent when
finding that the CFR right to human dignity contained within article 1 was too
imprecise to be justiciable in its own right.

We will not add to an already lengthy judgment by examining this question of the
content of CFR rights any further given that the Victims Directive 2012/29/EU avails
the applicants in this case.

However, it is necessary to state our conclusion that to say that the CFR provides a
freestanding justiciable right in this way goes too far. Rather, we adopt the position
that the CFR acts as an aid to interpretation of relevant EU law provisions.

[146] We have also considered section 5(4) of the EUWA 2018 which expressly
provides that the CFR is no longer part of domestic law. Although this provision must
itself take effect subject to section 7A, to our mind it indicates a Parliamentary
intention that the CFR is not intended to operate on a free-standing basis and ought to
be restricted in its application as far as possible consistent with the meaning and
intention of section 7A and article 2 WF.

[147] We further note that Humphreys J has recently reached a similar conclusion in

Re Esmail’s Application [2024] NIKB 64, at paras [35]-[43] when dealing with the
application of the CFR.”

The NI appeal court in Dillon also reaffirmed and endorsed the approach which it had

set out in its decision in Re SPUC’s Application [2023] NICA 35 [2024] 2 CMLR 20. In

the earlier case the NI Court of Appeal adopted a structured way to determine whether or

not any particular post-Brexit legal development constituted a “diminution of rights” in
breach of Article 2 of the Ireland/Northern Ireland Protocol to the EU/UK Withdrawal
Agreement. The court noted in Re SPUC as follows at paras 54-55:

“54 The appellant, in making this challenge, has to establish a breach of Article 2 [of
the Ireland/Northern Ireland Protocol] satisfying the six elements test, namely:



)] A right (or equality of opportunity protection) included in the relevant part of
the Belfast/Good Friday 1998 Agreement is engaged.

(i) That right was given effect (in whole or in part) in Northern Ireland, on or
before 31 December 2020.

(iii)  That Northern Ireland law was underpinned by EU law.

(iv)  Thatunderpinning has been removed, in whole or in part, following withdrawal
from the EU.

) This has resulted in a diminution in enjoyment of this right; and

(vi)  This diminution would not have occurred had the UK remained in the EU.

55 Each one of these elements described above must be demonstrated for the ground
to succeed. The relevant part of the first aspect is whether a right included in the
relevant part of the Belfast/Good Friday 1998 Agreement is engaged. The relevant part
of the 1998 Agreement itself states:
“The parties affirm their commitment to the mutual respect, the civil rights,
and the religious liberties of everyone in the community. Against the
background of the recent history of communal conflict, the parties affirm, in
particular, ... the right to equal opportunity in all social and economic activity,
regardless of class, creed, disability, gender or ethnicity.”

2.14  On 7 April 2025 the UK Supreme Court granted permission for an appeal to be taken
to it by the Secretary of State for Northern Ireland against the NICA decision in the Re
Dillon's Application for Judicial Review [2024] NICA 59. Permission in part has also been
given in respect of a cross-appeal by the applicants in this case. 4 A hearing in this case
before the UKSC has been set down for one day on 15 October 2025. The Grounds of
Appeal now before the UKSC are as follows:

- did the Northern Ireland Court of Appeal err by holding that:

4 At the time of writing the UK Supreme Court had received (on 15 May 2025 but was yet to determine
applications for permission to appeal in the following NI cases raising related issues around the
disapplication of primary Westminster statutes for their EU law incompatibility: In the matter of an
application by the Northern Ireland Human Rights Commission for Judicial Review (“NIHRC”) and
In the matter of an application by JR 295 for Judicial Review under which the NTHRC and JR295
brought separate judicial review challenges against specific provisions of the Illegal Migration Act 2023
(“IMA 2023”) The cases were heard together at first instance and the decision of Humphreys J to
uphold the applications for judicial review (to the extent of finding that various provisions of the IMA
2023 were: incompatible with the Human Rights Act 1998 (“HRA 1998”); and/or separately (ii)
breached Article 2 of the Windsor Framework (“A2 WF”)), which requires the UK to ensure that there
is no diminution of the rights under the Belfast-Good Friday Agreement as a result of the UK’s
withdrawal from the EU) is reported as Northern Ireland Human Rights Commission and another v.
Secretary of State for Northern Ireland and another [2024] NIKB 35 [2024] 3 CMLR 18. On the basis
of a finding of a breach of (“A2 WF”) Humphreys J ordered the disapplication as regards NI of these EU
law incompatible provisions of the IMA 2023 and refused the Secretary of State’s application for a stay
of this order ([2024] NIKB 44). The Secretary of State for Northern Ireland appealed the A2WF decision
but before the Court of Appeal in Northern Ireland (“NICA”) heard the Government’s appeal it had
handed down its judgment in Re Dillon [2024] NICA 59. Further and in any event on 30 January 2025
the UK government introduced before the House of Commons its Border Security, Asylum and
Immigration Bill (that Bill is at the time of writing in committee stage before the House of Lords). If
enacted, the Bill would repeal all of the provisions of the IMA 2023 which the NI court had declared to
be EU law and fundamental rights incompatible. Following and because of these developments, the
NIHRC and JR 295 applied to NICA to stay the appeal, on the basis that it was now academic. After
hearing that application, the CA granted the stay. The Secretary of State for Northern Ireland now seeks
permission to appeal to the UK Supreme Court against the NICA’s grant of the stay (i.e. this is not an
appeal on the underlying substantive issues, it challenges the stay only).
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(1) the trial judge at first instance, Colton J in Dillon and others v. Secretary of State
for Northern Ireland [2024] NIKB 11 [2024] 3 CMLR 34 was entitled to disapply
provisions of the Northern Ireland Troubles (Legacy and Reconciliation) Act 2023
(“the Legacy Act”) under Article 2(1) of the Windsor Framework (and the related

EU and Treaty mechanisms);

(2) the trial judge Colton J in Dillon and others v. Secretary of State for Northern
Ireland [2024] NIKB 11 [2024] 3 CMLR 34 was wrong to find no violation of the
European Convention of Human Rights (“ECHR”) with respect to the ability of the
Independent Commission for Reconciliation and Information Recovery (“ICRIR”)

to comply with its obligations under the ECHR.

3. THE IRRELEVANCE OF EU LAW TO THE DECISION IN FOR WOMEN SCOTLAND LTD V.
ScoTTISH MINISTERS [2025] UKSC 16 [2025] ICR 899

3.1 To recap, in its decision in For Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16
[2025] ICR 899, the UK Supreme Court held that in relation to “sex discrimination” the
protected characteristic of “sex” as defined in the Equality Act 2010 referred to, and only

to, immutable factual and essential biological criteria.

3.2 This meant, said the UK Supreme Court, that a “trans woman” (which is to say a biological
male asserting the protected characteristic of “gender reassignment, whether or not also
holding a gender recognition certificate) was and remained a “man” for the purposes of the
Equality Act 2010, and in no circumstances could lawfully be treated or regarded as if a

“woman” as that term was defined and used in that Act.

3.3 Mutatis mutandis the UK Supreme Crout equally held in its decision that a “trans man”
(which is to say a biological female asserting the protected characteristic of “gender
reassignment, whether or not also holding a gender recognition certificate) was and
remained a “woman” for the purposes of the Equality Act 2010 and so retained among
other things, the pregnancy and maternity provisions afforded to and only to women under
the Act.

3.4 On the assumption that the UK Supreme Court upholds the analysis of the Northern
Ireland Appeal Court in Re Dillon's Application for Judicial Review [2024] NICA 59 and
concludes that, in Northern Ireland at least, EU law retains the qualities of direct effect
and of primacy over inconsistent national laws (including Acts of Parliament) the question

arises as to whether this would make any difference to the interpretation and application
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in Northern Ireland of the decision in For Women Scotland Ltd v. Scottish Ministers
[2025] UKSC 16 [2025] ICR 899 as regards the equality legislation applicable in Northern

Ireland ?
3.5 The short answer to that question is simply and straightforwardly “no”.

3.6 In contrast to the situation under the law in the UK, at an EU law level there are no Treaty
provisions relating specifically to discrimination on the basis of trans(gendered) status or
claimed “gender identity”. And there are no provisions of the EU Charter of Fundamental
Rights which refer specifically to trans(gendered) status or claimed “gender identity”.
Article 1 CFR proclaims that “human dignity is inviolable [and] must be respected and
protected”.s And Article 21(1) CFR expresses as a general principle a prohibition against
any 'discrimination based on any ground such as sex ... or sexual orientation” by the EU or
the Member States when implementing EU law. But there is no EU secondary legislation
which, refers in any of its operative provisions, expressly or specifically to the issue of

discrimination on grounds of transgender status or “gender identity”. ¢

5 See Case C-377/98 Netherlands v European Parliament and Council [2001] ECR I-7079 at paras 70—
77.  The CJEU has recognised that human dignity is violated when absolute rights, such as the
prohibition of inhuman and degrading treatment and torture, whose violation can never be justified,
are violated. See, to that effect:

- Joined Cases C-404/15 and C-659/15 PPU Aranyosi and Caldararu EU:C:2016:198

(judgments of 5 April 2016) at paragraph 85;
- Case C-163/17 Jawo EU:C:2019:218, (judgment of 19 March 2019) at paragraph 78; and
- Case C-156/23 Ararat EU:C:2024:892 (judgment of 17 October 2024) at paragraph 36.

6 The introductory recitals to a number of instruments of EU secondary law to refer to developments in
the case law the CJEU on this matter. Thus Directive 2006/54/EC on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation (recast) notes in its recital (3) that
“(3) The Court of Justice has held that the scope of the principle of equal treatment for men and
women cannot be confined to the prohibition of discrimination based on the fact that a person
is of one or other sex. In view of its purpose and the nature of the rights which it seeks to
safeguard, it also applies to discrimination arising from the gender reassignment of a person.”
The fifth recital to the Directive (EU) 2023/970 to strengthen the application of the principle of equal
pay for equal work or work of equal value between men and women through pay transparency and
enforcement mechanisms is in the same terms adding, in its recital (6) that
“in some Member States, it is currently possible for persons to legally register as having a third,
often a neutral, gender. This Directive does not affect relevant national rules giving effect to
such recognition as regards matters of employment and pay”.
The fifth recital to Directive (EU) 2024/1500 on standards for equality bodies in the field of equal
treatment and equal opportunities between women and men in matters of employment and occupation
is in identical terms. This directive also provides in Article 6(1) as follows:
“Article 6
Assistance to victims
1.Member States shall ensure that equality bodies are able to provide assistance to victims as
set out in paragraphs 2 to 4. For the purposes of this Directive, ‘victims’ mean all persons,
irrespective, for example, of their socio-economic status, political opinion, age, health,
nationality, residence status, language, colour, level of literacy, gender, gender identity, gender
expression or sex characteristics, who consider that they have experienced discrimination
within the meaning of Article 4 of Directive 2006/54/EC on the implementation of the principle
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3.7 In the face of this silence and apparent deliberate inaction on the part of the EU legislature

the Court of Justice has instead acted, and has produced a number of judgments over the
years to the effect that EU law, even in the absence of direct provision to this effect, does
extend to protection against discrimination on grounds of an individual’s trans status or
claimed gender identity. The current situation of the CJEU case law in this area has been
summarised by Advocate General Tamara Capeta in her Opinion of 5 June 2025 in Case
C-769/22 Commission v. Hungary EU:C:2025:408 observed as follows at paras 61-63, 94-

96 (footnotes as in the original text):

“61. Article 21 of the Charter prohibits discrimination, among other grounds, on the
basis of sex and sexual orientation.

62. According to an established line of case-law, less favourable treatment of persons
because of gender reassignment (‘transsexualism’) 7 represents discrimination on the
ground of sex. 8 The recent judgment in Mousse confirms that the prohibition on sex
discrimination also extends to discrimination on the ground of gender identities that
do not correspond to the sex assigned at birth and which do not include a physical
change of gender (‘transgender identity’).o

63. On the other hand, homosexuality, also targeted by the Rules at issue, falls within
the concept of ‘sexual orientation’. 1

94. Article 7 of the Charter guarantees the right to respect for private and family life.

95. According to the Explanations relating to the Charter, the rights guaranteed in
Article 77 of the Charter correspond to those guaranteed by Article 8 ECHR. Therefore,
just as in relation to freedom of expression, the case-law of the ECtHR is relevant for
the interpretation of the right to respect of private and family life. *

96. As the Commission submits in its application, the ECtHR has recognised the
concept of ‘private life’ as a broad concept that encompasses a person’s physical and
psychological integrity, including sexual life. It also includes aspects of physical and

of equal opportunities and equal treatment of men and women in matters of employment and
occupation (recast)or Article 4 of Directive 2010/41/EU on the application of the principle of
equal treatment between men and women engaged in an activity in a self-employed capacity”.

7 The difference between sex reassignment (‘transsexualism’) and gender identity different from the one
at birth (‘transgender identity’) differ in that the former implies medical or physical interventions,
whilst the term ‘transgender’ relates more to identity than physical or medical aspects.

8 Judgments of 30 April 1996, P. v S. (C-13/94, EU:C:1996:170, paragraph 20); of 7 January 2004, K.
B. (C-117/01, EU:C:2004:7, paragraph 34); of 27 April 2006, Richards (C-423/04,EU:C:2006:256,
paragraph 24); and of 26 June 2018, MB (Change of gender and retirement pension) (C-451/16,
EU:C:2018:492, paragraph 35).

9 Judgment of 9 January 2025, Mousse (C-394/23, EU:C:2025:2, paragraphs 61 and 62).

10 For an illustration of a case of discrimination based on sexual orientation see, for example, judgment
of 12 January 2023, TP (Audiovisual editor for public television) (C-356/21,EU:C:2023:9, paragraph

66).

11 See, in that respect, judgment of 4 October 2024, Mirin (C-4/23, EU:C:2024:845, paragraphs 62 to

65).
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social identity, such as gender identification, name, sexual orientation and personal
relationships. 2Article 8 ECHR also guarantees the right to a ‘private social life’,
3which is the right to personal development and the ability to form relationships with
others and the outside world.

97. ... The ECtHR considered that States have a positive obligation to ensure the respect
of individuals’ private lives. 15 The Court of Justice has also recognised the existence
of such positive obligations as it pertains to the protection of the private lives of
transgender persons. ¢”

3.8 In Case C-13/94 P v S and Cornwall County Council [1996] ECR I-2143 the CJEU first
extended the reach of the EU level legislation covering sex discrimination so as also to
preclude discrimination in the workplace related to gender reassignment, such that an
individual was dismissed from their job after informing their employer of their intention
to undergo a male to female gender reassignment operation was found to have been
unlawfully discriminated against on grounds of sex. The CJEU advised as follows (at para
20-22):

“20. ... [TThe scope of the Equal Treatment directive 76/207 cannot be confined simply
to discrimination based on the fact that a person is of one or other sex. In view of its
purpose and the nature of the rights which it seeks to safeguard. the scope of the
directive is also such as to apply to discrimination arising. as in this case. from the
gender reassignment of the person concerned.

“21. Such discrimination is based. essentially if not exclusively. On the sex of the
person concerned. Where a person is dismissed on the ground that he or she intends
to undergo. or has undergone “gender reassignment” he or she is treated unfavourably
by comparison with persons of the sex to which he or she was deemed to belong before
undergoing gender reassignment.

“22. To tolerate such discrimination would be tantamount. As regards such a person.
to a failure to respect the dignity and freedom to which he or she is entitled. and which
the Court has a duty to safeguard.”

12 ECtHR, judgment of 14 January 2020, Beizaras and Levickas v. Lithuania,
(CE:ECHR:2020:0114JUD004128815, § 109 and the case-law cited). See also the earlier judgment of22
October 1981, Dudgeon v. the United Kingdom, (CE:ECHR:1981:1022JUD000752576, § 41).

13 ECtHR, judgments of 29 April 2002, Pretty v. the United Kingdom,
(CE:ECHR:2002:0429JUD000234602, § 61), and of 5 September 2017, Bdrbulescu v.
Romania,(CE:ECHR:2017:0905JUD006149608. § 77).

14 ECtHR, judgment of 5 June 2009, Schlumpfv. Switzerland, (CE:ECHR:2009:0108JUD002900206,
§77).

15 ECtHR, judgment of 16 February 2021, Budinova and Chaprazov v. Bulgaria,
(CE:ECHR:2021:0216JUD001256713, § 87).

16 Judgment of 4 October 2024, Mirin (C-4/23, EU:C:2024:845, paragraph 65). See also, to that effect,

judgments of 9 January 2025, Mousse (C-394/23, EU:C:2025:2), and of 13 March2025, Deldits
(C-247/23, EU:C:2025:172, paragraph 47).
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3.9 The response of the UK legislature to this judgment was to amend the existing provisions
outlawing sex discrimination to introduce new and distinct provisions concerned with
discrimination on grounds of gender reassignment. Thus Section 5(1)(b) of the Sex
Discrimination Act 1975 (“SDA 1975”) which applied in England, Wales and Scotland)
defined “sex discrimination” as discrimination falling within the following provisions:

(1) Section 1 SDA 1975, concerning “direct and indirect discrimination against

women”; or

(2) Section 2 SDA 1975, concerning “sex discrimination against men”, in the
identification of which Section 2(2) SDA 1975 specifies that “no account shall be
taken of special treatment afforded to women in connection with pregnancy or
childbirth”; or

(3) Section 3A SDA 1975 concerning workplace-related discrimination against women

on the ground of pregnancy or maternity leave; or

(4) Section 3B SDA 1975 concerning discrimination in the provision of goods,
facilities, services or premises against women on the ground of pregnancy or

maternity .

3.10 Section 2A SDA 1975 was introduced into the Act by the Sex Discrimination (Gender
Reassignment) Regulations 1999 (SI 1999/1102). The 1999 Regulations did not amend the
definitions of “man” and “woman” in the SDA 1975 and consistently with this made new
separate provision against “discrimination on the grounds of gender reassignment” as
distinct from the existing provisions relating to “sex discrimination”. 7 This distinction is
maintained in the EA 2010 which maintains separate tracks concerning:

(a) sexdiscrimination because of being a woman/female of any age or being a man/male

of any age: per ss.11(1) and 212 EA 2010; and

(b) discrimination because of the protected characteristic of “gender reassignment” (as

defined in s. 7(1) EA 2010).

3.11  Similarly in Northern Ireland, the Sex Discrimination (Northern Ireland) Order 1976
(which largely paralleled the SDA 1975) was amended in 1999 by the Sex Discrimination
(Gender Reassignment) (Northern Ireland) Order 1999 (SR 1999/311) which introduced
new Regulation 4A and 4B into the 1976 Order dealing with respectively with direct and

indirect discrimination “on the grounds of gender reassignment”, which was and is defined

17 See For Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16 [2025] ICR 899 at paras 54-62
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in Regulation 2(2) of the amended 1976 Order as “a process which is undertaken under
medical supervision '® for the purpose of reassigning a person's sex by changing

physiological or other characteristics of sex, and includes any part of such a process.”

3.12 In this way the effect of the decision in Case C-13/94 P v S and Cornwall County
Council [1996] ECR I-2143 (outlawing workplace related discrimination connected to
gender reassignment) was implemented into UK law without treating a person with the
protected characteristic of “gender reassignment” as becoming of the “sex” of their gender
they identified with and, instead, maintaining the existing common law (and common

sense) position that it was not possible, whether in law or in fact, to change one’s sex. 19

3.13 Thus protections against discrimination on ground of trans status were undoubtedly
first introduced in UK law (including in Northern Ireland) in implementation of EU law as

interpreted by Court of Justice of the European Union.

3.14  But while the protections afforded to those asserting their trans status under EU law
were developed by the CJEU under reference to EU legislation affording protection against
“sex discrimination”, UK legislation has always instead afforded the law’s protections
because of the protected characteristic of “gender reassignment” as a separate and distinct

category for that of an individual’s “sex”.

3.15 Asthe Second Division of the Inner House observed in For Women Scotland v. Scottish
Ministers (No. 1) [2022] CSIH 4, 2022 SC 150 (“FWS 17) at para 38:

[38] Case C-13/94 P v S and Cornwall CC [1996] ICR 795 [1996] ECR I-2143 was
decided at a time when protection against discrimination on the basis of gender

18 Tt may be noted that the Equality Act 2010 re-definition of the protected characteristic of “gender
reassignment” in Section 7(1) that “a person has the protected characteristic of gender reassignment if
the person is proposing to undergo, is undergoing or has undergone a process (or part of a process) for
the purpose of reassigning the person's sex by changing physiological or other attributes of sex”).
removed the previous reference in the SDA 1975 to the need for any such process to be done under
medical supervision (which is retained in the NI legislation). It would therefore appear that the very
definition of what it is to have the protected characteristic of gender reassignment now differ between
Northern Ireland the rest of the United Kingdom

19 cf For Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16 [2025] ICR 899 at para 54:

“The common law of England and Wales did not recognise the possibility of a person becoming
a different gender from their gender at birth. In the well-known case of Corbett v Corbett (or
Ashley) [1971] P 83, the High Court declared that a marriage was null and void where both
parties were biological males but one had undergone gender reassignment. Ormrod J said that
over a very large area, the law is indifferent to sex. In other areas, such as insurance and pension
schemes, there was nothing to prevent the parties to a contract from agreeing that the person
concerned should be treated as a man or a woman, as the case may be: p 105. But marriage was
a relationship between a man and a woman and, in the context of marriage, even if not for other
purposes, the person was still a biological male. That conclusion that a person could not change
sex was applied in the criminal law in R v Tan [1983] QB 1053.”
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reassignment was not included in the UK legislation, then the Sex Discrimination Act
1975 (cap 65).

The case was referred to the European Court of Justice on the question whether
dismissal for a reason connected to gender reassignment was a breach of Art 5(1) of
Council Directive 76/207/EEC ([1976] OJ L39/40), designed, inter alia, to prevent
discrimination on the grounds of sex.

The conclusion was that, standing the fundamental purpose of equality between the
sexes which underlay the Directive, its scope was not confined to discrimination based
on the fact that a person was of one or other sex, but also extended to discrimination
arising from the gender reassignment. It led to recognition of gender reassignment as
a basis of discrimination being added to the 1975 Act, in sec 2A.

While it recognised that discrimination on the basis of gender reassignment was most
likely to be sex discrimination, neither it nor Chief Constable of West Yorkshire Police
vA (No.2) [2004] UKHL 21, [2005] 1 AC 51 which anticipated the Gender Recognition
Act 2004, is authority for the proposition that a transgender person possesses the
protected characteristic of the sex in which they present.

These cases do not vouch the proposition that sex and gender reassignment are to be
conflated or combined, particularly in light of subsequent legislation on the matter in
the form of the EA 2010 [and in Northern Ireland the Sex Discrimination (Northern
Ireland) Order 1976 was amended] which maintained the distinct categories of
protected characteristics, and did so in the knowledge that the circumstances in which
a person might acquire a gender recognition certificate under the GRA 2004 were
limited.”

3.16 The ECNI opines in it Legal Paper (at page 28 that “It is far from certain that European
Union Law sees “sex” as being limited to biological sex only”. That is a questionable
statement at best but in any event it simply gets matter the wrong way round. The position
in EU law is that because there was and is no express EU legislation provision dealing with
discrimination on grounds of trans status or claimed gender identity, the CJEU has
decided to fill this lacuna by means of interpreting references in EU legislation to “sex
discrimination” to cover these matters when they arise in cases before it. But the obligation
then on those subject to the jurisdiction of the CJEU is to ensure that at least an equivalent
level of protection is afforded to individuals on grounds of trans status or claimed gender
identity as would be afforded them by the CJEU. This is an obligation of ends, not of

means.

3.17  There is simply no requirement on Member States (or those authorities otherwise
subject to the jurisdiction and rulings of the CJEU) that in ensuring that appropriate levels
of protection are afforded to individuals under reference to their trans status or claimed
gender identity, they have to follow the CJEU approach in taking any kind of extended

definition of “sex”.
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3.18 Within the context of the UK (and Northern Ireland subject to the Windsor
Framework) there is simply no need, and indeed no right on the part of any public
authorities, to extend the meaning of “sex” to ensure that the protection of individuals
against discrimination under reference to their protected characteristic of gender
reassignment is maintained at the level required by and under EU law. The definition of

“sex” under UK law can remain untouched.

3.19 What this means for the current situation in Northern Ireland is that even if
subsequent case law of the CJEU were to mandate an increased level of protection to
individual on grounds of their trans(gendered) status than is currently afforded them

under GB or NI law 2¢ — and that to say the very least is highly questionable - then that

20 The ECNI refers to the public sector mainstreaming duties under Section 75 of the Northern Irelan
Act 1998 (“NIA 1998”) which provides so far as relevant that:
“75.— Statutory duty on public authorities.
(1) A public authority shall in carrying out its functions relating to Northern Ireland have due
regard to the need to promote equality of opportunity—
(a) between persons of different religious belief, political opinion, racial group, age,
marital status or sexual orientation;
(b) between men and women generally;
(c) between persons with a disability and persons without; and
(d) between persons with dependants and persons without.

(2) Without prejudice to its obligations under subsection (1), a public authority shall in
carrying out its functions relating to Northern Ireland have regard to the desirability of
promoting good relations between persons of different religious belief, political opinion or
racial group.”

Presumably because Section 75 NIA 1998 predates the Sex Discrimination (Gender Reassignment)
(Northern Ireland) Order 1999 (SR 1999/311) which introduced new Regulation 4A and 4B into the
1975 Order dealing with respectively with direct and indirect discrimination “on the grounds of gender
reassignment” it makes no reference to any duty to promote equality of opportunity under reference to
the protected characteristic of “gender reassignment, In this it may be contrasted with its parallel
provision in Section 149 of the Equality Act 2010 which applies Public Sector Equality Duty in Scotland,
Wales and England which does not reference as follows:
“149 Public sector equality duty
(1) A public authority must, in the exercise of its functions, have due regard to the need to—
(a) eliminate discrimination, harassment, victimisation and any other conduct that is
prohibited by or under this Act;
(b) advance equality of opportunity between persons who share a relevant protected
characteristic and persons who do not share it;
(c) foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.

(7) The relevant protected characteristics are—
age;
disability;
gender reassignment;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.
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can and will be done by the courts in this country under reference to the protected
characteristic of “gender reassignment” without any need to modify or amend what is
meant under our national law by the protected characteristic of “sex”. It would certainly
would not require any modification of or departure from the analysis and reasoning of the
UK Supreme Court in its decision in For Women Scotland Ltd v. Scottish Ministers [2025]
UKSC 16 [2025] ICR 899 to require the meaning of “men” and “women” to be extended
beyond these simple and straightforward to actual and factual sex. As the UK Supreme
Court noted (at para 108):

“[TThe effect of the rule in section 9(1) [of the Gender Recognition Acct 2004 which
provides that “(1) Where a full gender recognition certificate is issued to a person, the
person's gender becomes for all purposes the acquired gender (so that, if the acquired
gender is the male gender, the person's sex becomes that of a man and, if it is the female
gender, the person's sex becomes that of a woman)”] on the very many statutes
referring to men and women, whether enacted before or after the GRA 2004, must be
carefully considered in the light of the wording, context and policy of the statute in
question. It is likely to be unhelpful for the coherence of the law to impose a stringent
test for the application of section 9(3) [GRA 2004 which provides that” (3) Subsection
(1) is subject to provision made by this Act or any other enactment or any subordinate
legislation.]”.

3.20 In Case C-117-01 KB v. National Health Service Pensions Agency [2004] ECR I-541
[2004] ICR 781 the CJEU held that a woman employee could rely directly upon the
provisions of Article 157 TFEU to have disapplied those terms of their occupational
pension scheme which allowed for survivor’s benefits to be paid only to the spouse of that
individual. This disapplication in that case allowed the employee’s partner, a female to
male transexual, to benefit from the employee’s pension provisions at a time when time
UK law did not recognise the possibility of same sex marriage 2! and before the Civil
Partnership Act 2004 (which when first enacted allowed same sex couples to enter into a
legally recognised union providing the equivalent right and obligation to marriage) had
been enacted and come into force. Given those subsequent developments of the law, there
is no continuing incompatibility between UK law and the requirements of EU law as

expressed in this case.

3.21  Case C-423/04 Richards v Secretary of State for Work and Pensions[2006] ECR I-
3585 [2006] ICR 1181 concerned a male individual who at the age of 59 was diagnosed as

having gender and then underwent gender assignment surgery. A year later, they applied

21 At the time of the decision in Corbett v Corbett (or Ashley) [1971] P 83, there was no legislative regime
governing the validity of marriages entered into by same sex couples. Shortly after the decision in
Corbett, Parliament passed section 1(c) of the Nullity of Marriage Act 1971, which was re-enacted by
section 11(c) of the Matrimonial Causes Act 1973 (“the MCA 1973”). Section 11(c) provided that in
England and Wales:
“A marriage celebrated after 31st July 1971 shall be void on the following grounds only, that is
so say— ... (c) that the parties are not respectively male and female...”

- 18 -



for a state retirement pension on the basis that 60 was then the retirement age for women
in terms of their entitlement to a State pension. This was refused but on a reference to the
CJEU the Luxembourg court held that Article 4(1) of Equal Treatment in Social Security
Directive 79/7 must be interpreted as precluding legislation which denies a State pension
on attaining the age of 60 (on the ground that they have not reached the age of 65) to a
person who, in accordance with the conditions laid down by national law has undergone
male-to-female gender reassignment entitlement to a retirement pension, when they
would have been entitled to such a pension at the age of 60 had they been held to be a
woman as a matter of national law. In giving this judgment the CJEU recognised that once
the Gender Recognition Act 2004 entered into force the problem complained of would
disappear, and there would not no continuing incompatibility with EU law since paragraph
7(3) of Schedule 5 to that Act provided in relation to access to social security benefits and
pensions that:

“if (immediately before the Gender Recognition certificate is issued) the person— (a)
is a man who has attained the age at which a woman of the same age attains
pensionable age, but (b) has not attained the age of 65, the person is to be treated . . .
as attaining pensionable age when it is issued”.

3.22 In Case C-451/16 MB v. Secretary of State for Work and Pensions EU:C:2018:492
[2019] ICR 115 the CJEU Grand Chamber held that the then requirement that a full Gender
Recognition Certificate (which as we have seen would have entitling a male to female
identifying trans person to retire and obtain a State pension at 60, rather than having to
work to the age of 65 as then required for men) would only be issued to a person on
annulment of their marriage to a woman contravened the EU prohibition against

discrimination on grounds of trans status. 22 The CJEU noted that the case concerned only

22 In P v P (Transgender Applicant for Declaration of Valid Marriage) [2019] EWHC 3105 (Fam)

[2020] 1 FLR 807 Cobb J explained the legal regime as it then stood (at paras 16-18):
“16. The Gender Recognition Act 2004 (GRA 2004) made special provision for married
applicants whose change of legally recognised gender would otherwise have resulted in them
marrying a person of the same gender as themselves, same sex marriage at the time not being
lawful. By section 4(2) an unmarried applicant who satisfied the criteria for gender recognition
in sections 2 and 3 was entitled to a full Gender Recognition Certificate (“GRC”), whereas by
section 4(3) a married applicant who satisfied the same criteria was entitled only to an interim
GRC. This does not apply to AP, who was female (as recorded in his birth certificate) at the time
of the marriage, and married a female.

17. An interim GRC did not itself effect any change in an applicant’s legally recognised gender.
It merely entitled a married applicant to have their marriage annulled by a court (see sections
12(g) and 13(2A) of the Matrimonial Causes Act 1973). Only when this had been done did the
applicant become entitled to a full GRC.

18. Shortly after the GRA 2004 was passed, Parliament passed the Civil Partnership Act 2004
(“the CPA 2004”). The CPA 2004 provided for the legal recognition of same-sex partnerships
upon registration. A civil partnership had substantially the same legal consequences as a
marriage. Once the CPA 2004 had come into force, a married person to whom an interim
gender recognition certificate had been issued could, after obtaining the annulment of the
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the conditions for entitlement for a state retirement pension and not, more generally,
whether the legal recognition of a change of gender may be conditional on the annulment
of the marriage entered into before that change of gender but then stipulated that, as a
matter of EU law (at paras 35, 53):

“although.... it is for the member states to establish the conditions for legal recognition
of a person’s change of gender, the fact remains that, for the purposes of the application
of Directive 79/7, persons who have lived for a significant period as persons of a gender
other than their birth gender and who have undergone a gender reassignment
operation must be considered to have changed gender.

The Equal Treatment in Social Security Directive 79/7 - in particular the first indent of
article 4(1), read in conjunction with the third indent of article 3(1)(a) and article
7(1)(a) thereof - must be interpreted as precluding national legislation which requires
a person who has changed gender not only to fulfil physical, social and psychological
criteria but also to satisfy the condition of not being married to a person of the gender
that he or she has acquired as a result of that change, in order to be able to claim a state
retirement pension as from the statutory pensionable age applicable to persons of his
or her acquired gender.”

3.23  Again, given that Section 4(2)(b) of the Gender Recognition Act 2004 has subsequently
been amended (by Regulation 26(2) of the Civil Partnership (Opposite-sex Couples)
Regulations 2019 (SI 2019/1458)) such as no longer to make it a condition of obtaining a
full Gender Recognition Certificate that any pre-GRC subsisting marriage first be annulled
- provided always that the spouse to this marriage consents to the marriage continuing
after the issue of a full gender recognition certificate to the other party to the marriage —
then there is no continuing incompatibility between UK law and EU as identified in this

decision.

3.24 In Case C-4/23 M-AA v Directia de Evidenta a Persoanelor Cluj, Serviciul stare civila
(“Mirin”) EU:C:2024:845 [2025] 2 CMLR 6 the CJEU Grand Chamber held that a GRC
obtained in the UK while it was still an EU member State by a female to male identifying
Romanian citizen had to be recognised as effecting a change of name and gender for the
purposes of Romanian law when the individual returned to their country of citizenship
because not to do so might hinder their exercise of their rights as EU citizens of free
movement within and across the European Union. This post-Brexit decision has no direct
impact upon the current position in UK law. In any event the possibility of any
incompatibility on this matter (in terms of the UK failing to recognise a gender recognition

certificate obtained post-Brexit in another EU Member State) appears to have been

marriage, enter into a civil partnership with his or her former spouse (section 5 of the GRA
2004; section 1 of the CPA 2004).
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anticipated and addressed and avoided by the provisions of Section 21 of the Gender
Recognition Act 2004 as amended which provides as follows:
“21 Foreign gender change and marriage

(1) A person's gender is not to be regarded as having changed by reason only that it has
changed under the law of a country or territory outside the United Kingdom.

(6) Nothing in this section prevents the exercise of any right which forms part of
assimilated law by virtue of section 3 of the European Union (Withdrawal) Act 2018.”

3.25 In Case C-394/23 Mousse v Commission nationale de l'informatique et des libertés
(CNIL) and another EU:C:2025:2 [2025] 4 WLR 28 the CJEU considered a complaint
against the practice of SNCF, France’s state-owned railway company, as data controller, to
impose a system for the collection and recording of customers’ personal data, whereby
customers had to choose between the titles “Monsieur” or “Madame” when purchasing
travel documents. The CJEU ruled, as otherwise being contrary the General Data
Protection (EU) Regulation 2016/679 ( “GDPR”) that you can’t be made to disclose your
sex when you buy a rail ticket in France, albeit wrapping up this fairly unexciting ruling
with more exciting talk of fundamental rights and risk and fear of discrimination on
grounds of gender identity, in observing as follows (at paras 60-:

“60 .... As is apparent from recital (75) of the GDPR, the risk to the rights and freedoms
of natural persons, of varying likelihood and severity, may result from personal data
processing which could lead to physical, material or non-material damage, in
particular where such processing may give rise to discrimination.

61 In that context, in particular, it will be for the referring court to determine whether
there is a risk of discrimination on grounds of gender identity, as claimed by Mousse,
in particular in the light of Directive 2004/113, which implements the principle of
equal treatment for men and women in the access to and supply of goods and services.

62 It should be pointed out, in that regard, that the scope of that Directive cannot thus
be confined simply to discrimination based on the fact that a person is of one or other
gender. In view of its purpose and the nature of the rights which it seeks to safeguard,
the scope of that Directive is also such as to apply to discrimination arising from a
change in a person’s gender identity (see, by analogy, Richards v Secretary of State for
Work and Pensions (Case C-423/04) EU:C:2006:256 [2006] ICR 1181, para 24 and
the case law cited).

63 Consequently, article 6(1)(f) of the GDPR, read in conjunction with article 5(1)(c) of

that Regulation, must be interpreted as meaning that the processing of personal data

relating to the title of the customers of a transport undertaking, the purpose of which

is to personalise the commercial communication based on their gender identity, cannot

be regarded as necessary for the purposes of the legitimate interests pursued by the

controller or by a third party, where:

- those customers were not informed of the legitimate interest pursued when those
data were collected; or

- that processing is not carried out only in so far as is strictly necessary for the
attainment of that legitimate interest; or
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- inthe light of all the relevant circumstances, the fundamental freedoms and rights
of those customers can prevail over that legitimate interest, in particular because
of a risk of discrimination on grounds of gender identity.”

3.26  The facts which gave rise to this case simply have no application in the UK where there

is no requirement obliging an individual purchasing a rail ticket to specify their sex.

3.27 Finally there is Case C-247/23 VP v Orszagos Idegenrendészeti Féigazgatdsag
(“Deldits”) EU:C:2025:172 [2025] 4 WLR 50. This case concerned an Iranian national who
had obtained refugee status in Hungary on the basis of their female to male transgender
identity. The Hungarian authority (“the data controller”) recorded them as female and
refused the applicant’s request to be recorded as male unless and until evidence was
produced of their having undergone gender reassignment surgery. IN giving judgment
the CJEU reiterated that according to the case law of the court, the assessment of whether
personal data is accurate and complete (or inaccurate or incomplete such as to give rise to
a right to its rectification, whether under 8(2) of the EU Charter or Article 16 GDPR) must
be made in the light of the purpose for which those data were collected, which was a matter
for the national courts to determine. The court therefore referred the matter back down
to the referring court with the following guidance (at para 32, 47-48):

“g2. ... [I]tis for the referring court to verify the accuracy of the data at issue in the light
of the purpose for which they were collected and to assess, in particular, in the light of
article 81(c) of the Law on the right to asylum, whether the purpose of collecting those
data is to identify the data subject. If that were the case, those data would therefore
appear to refer to that person’s lived gender identity, and not to the identity assigned
to them at birth. In such a context, .... it is for the controller - in the present case the
asylum authority - to take into consideration that person’s gender identity at the time
of their registration in the asylum register, and not the gender identity assigned to
them at birth.

47 It is apparent from the settled case law of the European Court of Human Rights that
article 8 ECHR, which corresponds to article 7 of the Charter, protects a person’s
gender identity, which is a constituent element and one of the most intimate aspects of
their private life. Thus, that provision encompasses the right to establish details of their
identity as individual human beings, which includes the right of transgender people to
personal development and physical and moral integrity and to respect for and
recognition of their gender identity. To that end, article 8 ECHR imposes positive
obligations on States, in addition to negative obligations to protect transgender
persons against arbitrary interference by public authorities, which also entails the
establishment of effective and accessible procedures guaranteeing effective respect for
their right to gender identity. Furthermore, in view of the particular importance of that
right, states have only limited discretion in this area (see M-AA, paras 64 and 65 and
the case law cited).

48 In that context, the European Court of Human Rights has held, inter alia, that the

recognition of the gender identity of a transgender person cannot be made conditional
on the completion of surgical treatment not desired by that person (see X and Y v
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Romania (Applications Nos 2145/16 and 20607/16) (unreported) 19 January 2021,
paras 165 and 167 and the case law cited)”

3.28 The post-Brexit UK GDPR mirrors the terms of the EU GDPR, being defined in Section
3(10) of the Data Protection Act 2018 as meaning Regulation (EU) 2016/679 of the
European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such
data (the “EU GDPR”) as it forms part of the law of England and Wales, Scotland and
Northern Ireland by virtue of section 3 of the European Union (Withdrawal) Act 2018).

3.29  But the most interesting thing about the decision in VP v Orszagos Idegenrendészeti
Féigazgatésag (“Deldits”) is that the CJEU explicitly recognises that the accuracy of the
data at issue has to be assessed on a case by case in the light of the purpose for which they

have been collected.

3.30 What this means is that there is no general right on the part of those who have obtained
a gender recognition certificate (or other formal recognition of their having the protected
characteristic of gender reassignment) for any data bases concerning them to record only
their “lived gender identity” rather than, or instead of, their sex. There may be very good
reason — for example in health records — for an individual actual sex to be recorded
whether in addition to or regardless of their “lived gender identity”. And if there are such
good reasons then no individual can insist as a matter of law (under the guise of their
exercise of a right to have data held on them rectified) that the data controller erase or

remove any record of their actual sex.

4. CONCLUSION ON THE (NON-) IMPACT OF THE EU LAW CASE LAW ON THE FWS
JUDGMENT

4.1 The CJEU noted in Case C-117/01 KB v National Health Service Pensions Agency and
Secretary of State for Health [2004] ECR 1-541 at para 35 that it is for the Member States
to determine the conditions under which legal recognition is given to the change of gender
of a person. And the United Kingdom did that by passing and applying across the United
Kingdom the Gender Recognition Act 2004

4.2 But there is simply no case law from the Court of Justice of the European Union to the
effect that where a full gender recognition certificate has been issued to a person the
Gender Recognition Act 2024, then EU law requires that, without exception, the person's

gender becomes for all purposes the acquired gender (such that, whether in Great Britian
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or in Northern Ireland, if the acquired gender under Gender Recognition Act 2024 is the
male gender then the person's sex under the relevant sex discrimination legislation
(whether the Equality Act 2010 or the Sex Discrimination (Northern Ireland) Order 1976
as amended) becomes that of a man. Or conversely, if the acquired gender under Gender
Recognition Act 2024 is the female gender, then for the purposes of the Equality Act 2010
or the Sex Discrimination (Northern Ireland) Order 1976, that person’s “sex” becomes that

of a woman).

4.3 In sum nothing in UK law as it stands on the issue of the protection against discrimination
because of the protected characteristic of “gender reassignment”, and separately
concerning the possibility of obtaining a gender recognition certificate (which in the UK
has never required any form of gender reassignment surgery) can be said to be
incompatible with EU law as it has been interpreted and applied in the most recent case
law of the CJEU concerning with issues around protection against discrimination on the

basis of trans status or assert “gender identity”.

4.4 And nothing in the judgment the UK Supreme Court in For Women Scotland Ltd v.
Scottish Ministers [2025] UKSC 16 [2025] ICR 899 can be said in any way to diminish the
levels of protection against discrimination because of the protected characteristic of
“gender identity” or adversely affect the right of individual to obtain a gender recognition

certificate under the Gender Recognition Certificate

4.5 Accordingly there is simply no basis upon which any argument can successfully be essayed
or prosecuted to the effect that were the courts in Northern Ireland to follow and apply the
analysis of the proper relationship for the purposes of discrimination/equality law
(including the impact of obtaining a gender recognition certificate) among the protected
characteristics of “sex”, “sexual orientation” and gender reassignment” and/or the impact
set out in For Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16 [2025] ICR 899
this would amount to a breach of Article 2 of the Ireland/Northern Ireland

Protocol/Windsor Framework.

4.6 This is because — assuming that the right to protection against discrimination because of
gender reassignment is among the rights included in the parties’ stated commitment and
affirmation in the Belfast/Good Friday 1998 Agreement of “the civil rights, and the
religious liberties of everyone in the community” and in particular “the right to equal
opportunity in all social and economic activity, regardless of class, creed, disability, gender
or ethnicity” — it cannot be said that the decision in For Women Scotland Ltd v. Scottish

Ministers [2025] UKSC 16 [2025] ICR 899 has resulted in a diminution in enjoyment of
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this right against discrimination because of gender reassignment below the level which is
required as a matter of EU law and/or any such supposed diminution would not have
occurred had the UK remained in the EU, and had the UKSC remained bound by EU law

4.7 In short the ECNI’s scruples and concerns expressed in their June 2025 Legal Paper as to
the potential EU law incompatibility of the judgment of the UK Supreme Court in For
Women Scotland Ltd v. Scottish Ministers [2025] UKSC 16 [2025] ICR 899 are wholly
misplaced. It is indeed the case that equality law means the same in Belfast as it does in
Birmingham, Bristol or anywhere else in the UK. The impact of the Windsor Framework
in the context of Northern Ireland makes no difference on this matter. There is simply no
justification for the any suggestion — whether from the ECNI or any other party — that the
meaning of “sex”, and related terms, should be interpreted differently in Northern Ireland
from the rest of the United Kingdom, of which it still form part. Accordingly there is no
need for the ECNI to seek the assistance of the courts in order to establish the correct legal

position.

4.8 The courts undoubtedly have a discretion to continue to rule, at least in public law cases
on legal question raised in particular proceeding even after the original dispute giving rise
to those questions has settled. 23 But the courts will resist any attempt by would be litigants
to invoke their jurisdiction to air or further a political disagreement under the guise of
seeking an advisory opinion on general or hypothetical questions, 24 untethered from any

particular facts, 25 or which appear to arise from concocted or manufactured pseudo-

23 See R v. Secretary of State for the Home Department, ex parte Salem [1999] 1 AC 450 per Lord

Slynn at 487H, 488B
“[TI]n a cause where there is an issue involving a public authority as to a question of public law,
your Lordships have a discretion to hear the appeal, even if by the time the appeal reaches the
House there is no longer a lis to be decided which will directly affect the rights and obligations
of the parties inter se. .... The discretion to hear disputes, even in the area of public law, must,
however, be exercised with caution and appeals which are academic between the parties should
not be heard unless there is a good reason in the public interest for doing so, as for example
(but only by way of example) when a discrete point of statutory construction arises which does
not involve detailed consideration of facts and where a large number of similar cases exist or
are anticipated so that the issue will most likely need to be resolved in the near future.”

24 See Case C-621/18 Wightman v. Secretary of State for Exiting the European Union [2019] QB 199

at para 28:
“28. In accordance with settled case law, the justification for a reference for a preliminary ruling
is not that it enables advisory opinions on general or hypothetical questions to be delivered but
rather that it is necessary for the effective resolution of a dispute: Case C-72/15 R (PJSC
Rosneft Oil Co) v HM Treasury[2018] QB 1, para 194 and the case law cited; see also Case
104/79 Foglia v Novello [1980] ECR 745, para 18 and Case C-458/06 Skatteverket v Gourmet
Classic Ltd [2008] ECR I-4207, para 26.”

25 See Yalland v Secretary of State for Exiting the European Union [2017] EWHC 630 (Admin) which

case concerned challenges by a number of individuals to a decision by the United Kingdom Government
to leave the European Economic Area. The proceedings were brought before any such decision had been
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disputes.2¢ For as Lord Phillips of Worth Matravers MR observed in R (Burke) v General
Medical Council [2005] EWCA Civ 1003 [2006] QB 273 (at para 21) the court should not
be used as a general advice centre. The danger is that it will enunciate propositions of

principle without full appreciation of the implications that these will have in practice.

4.9 Instead any application to the court has to be able to be justified as necessary for the
effective resolution of a real dispute between parties the resolution of which has practical
effect. Thus the courts have always insisted that any general declarations of the law sought

from them have to have real and immediate practical effects. 27

made. The Divisional Court (Lloyd-Jones LJ and Lewis J) refused permission to apply for judicial
review, observing at para 25:
“It will rarely be appropriate to consider such issues when they may depend in part on factual
matters or future events since until those factual matters are established or the events occur,
the courts will not be in a position to know with sufficient certainty what issues do arise in a
particular case. Similarly, when matters may depend upon or be affected by future legislation,
it would generally not be appropriate to make rulings on questions of law until the precise
terms of any legislation are known.”
Observations to similar effect were made in the cases of R (Counsel General for Wales) v Secretary of
State for Business, Energy and Industrial Strategy [2021] EWHC 950 (Admin) [2022] EWCA Civ 118
and Keatings v Advocate General for Scotland [2021] CSIH 25, 2021 SC 329, where proceedings
concerning the legislative competence of the Senedd and the Scottish Parliament respectively, raised in
advance of the introduction of legislation, were held to be premature.

26 See e.g. Case 104/79 Foglia v Novello EU:C:1980:73; [1980] ECR 745 and R (Rusbridger) v. Attorney
General [2003] UKHL 38 [2004] 1 AC 357 per Lord Hutton at para 35:
“It is not the function of the courts to decide hypothetical questions which do not impact on the
parties before them. This point was well put by Lord Justice-Clerk Thomson in Macnaughton
v Macnaughton's Trustees, 1953 SC 387 at 392:
‘Our Courts have consistently acted on the view that it is their function in the ordinary
run of contentious litigation to decide only live, practical questions, and that they have
no concern with hypothetical, premature or academic questions, nor do they exist to
advise litigants as to the policy which they should adopt in the ordering of their affairs.
The Courts are neither a debating club nor an advisory bureau. Just what is a live
practical question is not always easy to decide and must, in the long run, turn on the
circumstances of the particular case.’

27 Wightman v. Secretary of State for Exiting the European Union [2018] CSIH 62, 2019 SC 111 per

Lord President Carloway at para 22:
“[22] For practical reasons, which are principally resource driven, there are limits to the general
right to a legal ruling. One is that a court should not be asked to determine hypothetical or
academic questions; that is those that will have no practical effect. In a case where there are no
petitory conclusions, the declarator must have a purpose. There has to be some dispute about
the matter sought to be declared. The declarator must be designed to achieve some practical
result.”

And see Keatings v. Advocate General for Scotland [2021] CSIH 25, 2021 SC 329 per Lord President

Carloway at para 54:
In Wightman v. Secretary of State for Exiting the European Union [2018] CSIH 62, 2019 SC
111 ascertaining the legal principles that applied to the use of Article 50 of the Treaty on
European Union and its consequences were a matter of considerable practical importance for
MPs who would require to take the final decisions about the United Kingdom’s withdrawal from
the European Union and the arrangements that would replace the existing law. Determination
of that issue clarified the options which were open to MPs in the lead up to what was an
inevitable vote on a matter of importance to the United Kingdom.”
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4.10 Inthe present case the questions which the ECNI propose to ask the High court to rule
on are framed in abstract general terms and are not rooted in any actual factual scenarios
or real cases. The supposed potential future problems with the application of the
judgment of the UK Supreme Court in For Women Scotland Ltd v. Scottish Ministers
[2025] UKSC 16 [2025] ICR 899 in Northern Ireland are instead the product of legal
ingenuity, political anxiety and perhaps moral antipathy on the part of the ECNI to what
it would appear to see as a retrograde judgment, one which the ECNI understands and
presents as negatively diminishing the rights of trans people, rather than as positively

reaffirming and reasserting the rights of women. 28

4.11  Inany event, the answers to the questions which the ECNI propose to request the High

Court to rule are already obvious and clear. These answers are as follows:

(1) Nothing in Article 2 WF requires or allows Northern Ireland equality law (and allied
legislation) to be interpreted in or applied in a way which gives any different meaning
to the words “men”, women’, and “sex” from that adopted by the Supreme Court in
FWS.

(2) Nothing in EU law requires or allows Northern Ireland equality law (and allied
legislation) to be interpreted in or applied in a way which gives any different meaning
to the words “men”, women’, and “sex” from that adopted by the Supreme Court in
FWS.

(3) EU law does not contain, and so does not require a particular definition of the

protected characteristic of “gender reassignment”, from that set out in the SDO 1976

» «

(4) The meaning of “men”, “women” and “sex” in UK (including NI legislation) is a matter
of and only for UK law. EU law does not require any meaning disconform to that stated
adopted an applied by the UK Supreme Court in FWS.

(5) EU law does not require that the SDO 1976 and/or the EPA 1970 and/or s 75 NIA 1998,
and/or the allied legislation listed in Annex 3 to its Legal Paper to interpreted such that

the principle of equality for biological women/men and transwomen/men is respected

28 Re Wilson's Application for Judicial Review [2024] NICA 53 per McCloskey LJ at para 27:
“27. It is the experience of the Northern Ireland Court of Appeal that a significant proportion of
its business includes academic judicial review appeals. This is both wasteful of limited judicial
resources and costly. These appeals are invariably brought by a litigant who has failed at first
instance and has the vital insulation of public funding at both judicial tiers. It is to be expected
that applications for public funding to support such appeals will proactively and fully address
the academic factor and will thereafter be rigorously examined by the Legal Services Agency.”
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(6) EU law in this context imposes a substantive obligation of results to be achieved and
not a procedural obligations of means to be employed. That is - rather than there being
a specific definition of “sex” which must be used in NI equality legislation which differs
from that set out by the UK Supreme Court in in For Women Scotland Ltd v. Scottish
Ministers [2025] UKSC 16 [2025] ICR 899 - it is sufficient that men and women
(whether with or without the protected characteristic of gender reassignment) are
protected adequately from discrimination in national law at least to the level as may be
required under EU law. But such recognition and protection of trans rights must
always remain consistent with the full recognition and maintained level of protection,
to at least the standards required by EU law, of the following, among others, sex-based
women’s rights:

(a) women’s participation in political parties 29 and women only shortlists for candidates
for election to political office 3°

(b) reservation of places for women in trade union 3

(c) women’s ability to access any particular role or job which has been designated as
reserved for women, on the basis that being a woman is an ‘occupational
requirement’ for that role. 32

(d) women’s access to training which would help to fit them for particular work 33

(e) specific protections for women pursuant to an enactment. 34

(f) women’s pregnancy and maternity protections; 35

(g) women’s right to equal pay with men; 3¢

(h) women’s ability to access to benefits provided by charitable foundations targeted at

and for women;37

29 Article 34 SDO 1976

30 Article 43A SDO 1976

3t Article 50 SDO 1976

32 Article 10 SDO 1976.

33 Articles 48 and 49 SDO 1976

34 Article 52 SDO 1976

35 Articles 4(2), 5A, 5B, 8A, 52 and 84 SDO 1976

36 Equal Pay (Northern Ireland) Act 1970 and Article 11 SDO 1976

37 Article 44 SDO 1976.
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(i) women rights to associate only with other women by in non-statutory not for profit
voluntary bodies; 38

(j) women’s right to access accommodation and services expressly intended to be
provided to and for women only, for example in hospitals, rape crisis centres,
domestic abuse shelters, and prisons; 39

(k) the provision of single sex schools for girls (including girls-only boarding schools)
and single sex education establishments for women ;4°

(1) the provision of communal accommodation for women (which would include
dormitories or other shared sleeping accommodation) which, for reasons of
privacy, should be used only by persons of the same sex; 4

(m)the obligation of public authorities, in the exercise of their functions, to have due
regard to, among other things, the need both: to eliminate discrimination against
and harassment and victimisation of women; and separately to advance equality of
opportunity for women vis a vis men 42

(n) the prohibition against direct sex discrimination against women43s - whether in the
workplace or in the provision of goods and services 44 — which requires a judgment to
be made about whether the treatment of a woman is less favourable treatment, by
reference to a comparative analysis of the treatment that was, or would have been
afforded, to a man (and vice versa);

(o) the prohibition against indirect sex discrimination in relation to “women”45, whether
in the workplace or in the provision of goods and services. Indirect sex
discrimination occurs where a provision, criterion or practice (PCP) is applied
generally but where it places “women” at a “particular disadvantage” compared to
“men”, and the application of that PCP cannot be demonstrated to be a

proportionate means of achieving a legitimate aim.

38 Article 35 SDO 1976.
39Article 36 SDO 1976
40 Article 27 SDO 1976
41 Article 47 SDO 1976.
42 Section 75 NIA 1998
43 Article 3 SDO 1976.
44 Article 30 SDO 1976.

45 Article 3A SDO 1976.
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(7) The principle underpinning that protection in UK (including NI) law are that the
protected characteristic of “sex” is totally distinct and wholly separate from the
protected characteristic of and ‘gender reassignment’. So far as the characteristic of sex
is concerned a reference to a person who has a protected characteristic of sex is a
reference either to a man or to a woman. For this purpose a man is a male of any age;
and a woman is a female of any age. When one speaks of individuals sharing the
protected characteristic of sex, one is taken to be referring to one or other sex, either
male or female. Provisions in favour of women, in this context, by definition exclude
those who are biologically male. Neither “transgender women” nor “transgender man”
is a category for these purposes. These terms are instead shorthand (not legally
defined) descriptions of individuals whose biological (and hence their protected
characteristic of) “sex” has remained unchanged, but who claim the additional

protected characteristic of “gender reassignment.

4.12 I have nothing more to add at this stage. I trust that the foregoing is sufficient at this
stage for the purposes of my instructing solicitor and client. Those instructing me should
not hesitate to revert to me if there is anything arising from the above on which I might

usefully further advise, whether in writing or at a consultation.

AIDAN O’ NEILL KC 28 July 2025
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