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For‌ ‌Women‌ ‌Scotland‌ ‌is‌ ‌a‌ ‌grassroots‌ ‌campaigning‌ ‌organisation‌ ‌whose‌ ‌aims‌ ‌include‌‌                     
promoting‌‌the‌‌welfare‌‌of‌‌women‌‌and‌‌girls‌‌in‌‌Scotland,‌‌and‌‌protecting‌‌and‌‌strengthening‌‌our‌‌                           
legal‌ ‌rights,‌ ‌and‌ ‌we‌ ‌welcome‌ ‌that‌ ‌the‌ ‌EHRC‌ ‌has‌ ‌launched‌ ‌a‌ ‌wide‌‌ranging‌‌consultation‌‌of‌‌                             
what‌ ‌its‌ ‌strategic‌ ‌objectives‌ ‌should‌ ‌be‌ ‌for‌ ‌the‌ ‌next‌ ‌five‌ ‌years.‌ ‌ 

This‌ ‌is‌ ‌a‌ ‌momentous‌ ‌and‌ ‌challenging‌ ‌time‌ ‌for‌ ‌the‌ ‌continued‌ ‌protection‌ ‌of‌ ‌human‌ ‌rights‌ ‌-‌‌                             
broadly‌ ‌read‌ ‌as‌ ‌civil,‌ ‌political‌ ‌and‌ ‌social‌ ‌rights‌ ‌-‌ ‌equality‌ ‌and‌ ‌non-discrimination‌ ‌across‌‌                         
Britain.‌ ‌The‌‌COVID-19‌‌Pandemic‌‌has‌‌had‌‌a‌‌pervasive‌‌and‌‌often‌‌devastating‌‌impact‌‌on‌‌the‌‌                           
worldwide‌ ‌economy,‌‌changing‌‌how‌‌we‌‌work,‌‌we‌‌relate‌‌to‌‌one‌‌another‌‌as‌‌well‌‌as‌‌impacting‌‌                             
on‌ ‌our‌ ‌relationship‌ ‌with‌ ‌public‌ ‌authorities‌ ‌and‌ ‌bodies.‌ ‌ 

Women‌‌have‌‌borne‌‌the‌‌brunt‌‌of‌‌the‌‌pandemic’s‌‌effects‌‌on‌‌employment‌‌practices‌‌and‌‌access‌‌                           
to‌ ‌basic‌ ‌services:‌ ‌a‌ ‌study‌ ‌conducted‌ ‌by‌ ‌the‌ ‌consultancy‌ ‌McKinsey‌ ‌in‌ ‌2020‌ ‌(COVID‌ ‌and‌‌                           
gender‌ ‌equality:‌ ‌countering‌ ‌the‌ ‌regressive‌ ‌effects,‌ ‌15/7/2020,‌ ‌URL:‌‌               
https://www.mckinsey.com/featured-insights/future-of-work/covid-19-and-gender-equality-cou‌
ntering-the-regressive-effects‌)‌ ‌found‌ ‌that‌ ‌women’s‌ ‌jobs‌ ‌are‌ ‌1.8‌ ‌times‌ ‌more‌ ‌vulnerable‌ ‌to‌‌                     
dismissal‌‌and‌‌redundancy‌‌than‌‌men’s‌‌jobs.‌ ‌Women‌‌constitute‌‌39%‌‌of‌‌the‌‌workforce,‌‌and‌‌as‌‌                           
a‌ ‌result‌ ‌of‌ ‌the‌ ‌pandemic‌ ‌women‌ ‌count‌ ‌for‌ ‌54%‌ ‌of‌ ‌job‌ ‌losses.‌ ‌This‌ ‌is‌‌due‌‌to‌‌the‌‌fact‌‌that‌‌                                     
women‌‌bear‌‌the‌‌greatest‌‌share‌‌of‌‌caring‌‌responsibilities‌‌for‌‌children‌‌and‌‌young‌‌people‌‌and‌‌                           
for‌ ‌the‌ ‌elderly.‌  ‌This‌ ‌is‌ ‌the‌ ‌price‌ ‌of‌ ‌inequality‌ ‌for‌ ‌women‌ ‌as‌ ‌a‌ ‌sex‌ ‌category.‌ ‌ ‌   

As‌ ‌the‌ ‌EHRC‌ ‌considers‌ ‌what‌ ‌its‌ ‌strategic‌ ‌directions‌ ‌are‌ ‌going‌ ‌to‌ ‌be,‌ ‌we‌ ‌call‌ ‌upon‌ ‌the‌‌                               
Commission‌‌to‌‌set‌‌levelling‌‌up‌‌the‌‌inequality‌‌between‌‌sexes‌‌as‌‌a‌‌central‌‌priority.‌ ‌This‌‌is‌‌not‌‌                               
a‌ ‌new‌ ‌feature‌ ‌of‌ ‌society,‌ ‌in‌‌Britain‌‌and‌‌further‌‌afield:‌‌women‌‌as‌‌a‌‌sex‌‌category‌‌have‌‌been‌‌                                 
disadvantaged‌ ‌consistently‌ ‌vis-à-vis‌ ‌their‌ ‌male‌ ‌counterparts‌ ‌in‌ ‌accessing‌ ‌jobs,‌ ‌retaining‌‌                   
them‌‌and‌‌progressing‌‌in‌‌their‌‌careers.‌ ‌For‌‌these‌‌reasons,‌‌we‌‌call‌‌upon‌‌the‌‌Commission‌‌to‌                             
intensify‌ ‌its‌ ‌role‌ ‌as‌ ‌equality‌ ‌watchdog‌ ‌in‌ ‌a‌ ‌number‌ ‌of‌ ‌ways:‌ ‌ 

- Providing‌‌clear‌‌and‌‌consistent‌‌guidance‌‌for‌‌employers‌‌as‌‌to‌‌how‌‌they‌‌can‌‌meet‌‌their‌‌                           
obligation‌‌not‌‌to‌‌discriminate‌‌against‌‌women‌‌on‌‌their‌‌basis‌‌of‌‌their‌‌sex,‌‌including‌‌the‌‌                           
status‌ ‌of‌ ‌pregnancy‌ ‌and‌ ‌maternity‌ ‌in‌ ‌their‌ ‌working‌ ‌practices‌ ‌and‌ ‌employment‌‌                     
relations‌ ‌with‌ ‌staff;‌ ‌ 
‌ 

- Advocating‌‌vis-à-vis‌‌the‌‌UK‌‌and‌‌devolved‌‌parliaments‌‌for‌‌the‌‌purpose‌‌of‌‌establishing‌‌                       
a‌ ‌right‌ ‌to‌ ‌ask‌ ‌for‌ ‌flexible‌ ‌working‌ ‌with‌ ‌a‌ ‌view‌ ‌to‌ ‌ensuring‌ ‌that‌ ‌women,‌ ‌especially‌‌                             
mothers‌‌and‌‌those‌‌having‌‌caring‌‌responsibilities‌‌for‌‌elderly‌‌and‌‌disabled‌‌dependants,‌‌                     
can‌ ‌fulfil‌ ‌these‌ ‌duties‌ ‌and‌ ‌at‌ ‌the‌ ‌same‌ ‌time‌ ‌thrive‌ ‌as‌ ‌workers‌ ‌in‌ ‌their‌ ‌places‌ ‌of‌‌                               
employment;‌ ‌ 
‌ 

- Intensifying‌‌its‌‌work‌‌vis-à-vis‌‌public‌‌bodies‌‌and‌‌bodies‌‌and‌‌agencies‌‌providing‌‌public‌‌                       
services,‌‌with‌‌a‌‌view‌‌to‌‌ensuring‌‌that‌‌the‌‌latter‌‌meet‌‌their‌‌public‌‌sector‌‌equality‌‌duty‌‌                             
obligations.‌ ‌This‌‌must‌‌involve‌‌ensuring‌‌that‌‌policies‌‌affecting‌‌how‌‌these‌‌services‌‌are‌‌                       
provided‌ ‌and‌ ‌accessed‌ ‌are‌ ‌subject‌ ‌to‌ ‌Equality‌ ‌Impact‌ ‌Assessments‌ ‌and‌ ‌that‌ ‌the‌‌                       
latter‌ ‌are‌ ‌kept‌ ‌in‌ ‌constant‌ ‌review.‌ ‌ 

‌ 

‌ 
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Single‌ ‌Sex‌ ‌Exceptions‌ ‌and‌ ‌the‌ ‌Equality‌ ‌Act‌ ‌2010‌ ‌ 

Sex‌ ‌is‌‌one‌‌of‌‌the‌‌nine‌‌protected‌‌characteristics‌‌identified‌‌by‌‌the‌‌EA‌‌2010.‌ ‌However,‌‌in‌‌the‌‌                               
past‌ ‌few‌ ‌years‌ ‌we‌ ‌have‌ ‌seen‌ ‌a‌ ‌slow‌ ‌and‌ ‌gradual‌‌erosion‌‌of‌‌its‌‌importance‌‌and‌‌with‌‌it,‌‌an‌‌                                   
increasing‌‌“clouding”‌‌of‌‌the‌‌notion‌‌of‌‌single‌‌sex‌‌exception‌‌as‌‌a‌‌means‌‌of‌‌balancing‌‌the‌‌right‌‌                               
of‌ ‌dignity‌ ‌and‌ ‌privacy‌ ‌of‌ ‌women‌ ‌as‌ ‌a‌ ‌sex‌ ‌category‌ ‌vis-à-vis‌ ‌the‌ ‌rights‌ ‌of‌ ‌men‌ ‌who‌ ‌have‌‌                                 
undergone‌ ‌or‌‌are‌‌undergoing‌‌or‌‌propose‌‌to‌‌undergo‌‌gender‌‌reassignment‌‌processes.‌ ‌The‌‌                       
concept‌ ‌of‌ ‌‘gender’‌ ‌which‌ ‌is‌ ‌a‌ ‌social‌ ‌construct‌ ‌with‌ ‌no‌ ‌factual‌ ‌evidence‌ ‌basis‌ ‌and,‌ ‌for‌‌                             
individuals,‌‌is‌‌only‌‌a‌‌“feeling”‌‌has‌‌been‌‌replacing‌‌that‌‌of‌‌‘sex’‌‌as‌‌a‌‌biological‌‌fact‌‌in‌‌common‌‌                                 
parlance‌ ‌and‌ ‌public‌ ‌debate,‌ ‌for‌ ‌example.‌ ‌This‌ ‌has‌ ‌also‌ ‌occurred‌ ‌in‌ ‌the‌ ‌context‌ ‌of‌ ‌policy‌‌                             
discussions‌ ‌and‌ ‌policy‌ ‌making,‌ ‌resulting‌ ‌in‌ ‌the‌ ‌disappearance‌ ‌of‌ ‌the‌ ‌word‌ ‌‘woman’‌ ‌even‌‌                         
from‌‌contexts‌‌where‌‌this‌‌is‌‌the‌‌right,‌‌necessary‌‌word‌‌to‌‌use,‌‌as,‌‌for‌‌instance,‌‌in‌‌the‌‌context‌‌                                 
of‌‌maternity‌‌and‌‌sexual‌‌health‌‌services‌‌that‌‌are‌‌exclusively‌‌provided‌‌to‌‌those‌‌who‌‌are‌‌born‌‌                             
female.‌ ‌ 

The‌ ‌recent‌ ‌Editorial‌ ‌published‌‌by‌‌the‌‌leading‌‌medical‌‌journal‌‌The‌‌Lancet‌‌(Davies,‌‌“Periods‌‌                         
on‌ ‌Display”,‌ ‌The‌ ‌Lancet,‌ ‌1/9/2021,‌ ‌DOI:‌ ‌‌https://doi.org/10.1016/S0140-6736(21)01962-0‌,‌‌             
available‌ ‌at:‌ ‌ 
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736%2821%2901962-0/fulltext?‌
rss=yes‌)‌‌represents‌‌the‌‌most‌‌recent‌‌and‌‌in‌‌many‌‌ways‌‌most‌‌blatant‌‌example‌‌of‌‌this‌‌deletion‌‌                             
to‌ ‌the‌‌extent‌‌that‌‌it‌‌refers‌‌to‌‌‘bodies‌‌with‌‌vaginas’‌‌and‌‌not‌‌to‌‌bodies‌‌of‌‌women‌‌as‌‌a‌‌natural‌‌                                     
reality‌ ‌that‌ ‌has‌‌been‌‌scarcely‌‌investigated.‌ ‌This‌‌is‌‌not‌‌just‌‌demeaning‌‌of‌‌women;‌‌it‌‌is‌‌also‌‌                               
indicative‌ ‌of‌ ‌a‌ ‌perception‌ ‌of‌ ‌sex‌ ‌as‌ ‌no‌ ‌longer‌ ‌a‌ ‌meaningful‌ ‌category‌ ‌in‌ ‌law‌ ‌and‌ ‌society.‌ ‌ 

The‌ ‌erosion‌ ‌of‌ ‌the‌ ‌sex‌ ‌category‌ ‌from‌ ‌legislative‌ ‌practice‌ ‌is‌ ‌also‌ ‌clear‌ ‌from‌ ‌the‌ ‌recent‌‌                             
Scottish‌‌legislation‌‌of‌‌free‌‌period‌‌products:‌‌the‌‌Period‌‌Products‌‌(Free‌‌Provision)‌‌Act,‌‌entered‌‌                         
in‌ ‌force‌ ‌in‌ ‌January‌ ‌2021,‌ ‌does‌ ‌not‌ ‌mention‌ ‌the‌ ‌word‌ ‌‘woman’,‌ ‌‘girl’,‌ ‌female’‌ ‌or‌ ‌‘feminine’‌‌                             
once.‌ ‌ 

More‌‌worrying‌‌is‌‌the‌‌position‌‌concerning‌‌the‌‌reliance‌‌on‌‌single‌‌sex‌‌exceptions‌‌in‌‌the‌‌context‌‌                             
of‌‌the‌‌provision‌‌of‌‌certain‌‌services‌‌which‌‌by‌‌their‌‌nature‌‌and‌‌by‌‌reason‌‌of‌‌demands‌‌of‌‌dignity‌‌                                 
and‌ ‌privacy,‌ ‌should‌ ‌be‌ ‌provided‌ ‌by‌ ‌women‌ ‌to‌ ‌women,‌ ‌as‌ ‌members‌ ‌of‌ ‌the‌ ‌same‌ ‌sex‌‌                             
category.‌ ‌The‌‌Equality‌‌Act‌‌2010‌‌allows‌‌service‌‌providers‌‌to‌‌exclude‌‌someone‌‌who‌‌has‌‌the‌‌                           
protected‌ ‌characteristic‌ ‌of‌ ‌gender‌ ‌reassignment‌ ‌from‌ ‌the‌ ‌provision‌ ‌of‌ ‌single-sex‌ ‌services,‌‌                     
where‌‌single-sex‌‌provision‌‌meets‌‌and‌‌is‌‌proportionate‌‌to‌‌attaining‌‌a‌‌legitimate‌‌aim.‌ ‌There‌‌is‌‌                           
a‌‌remarkable‌‌lack‌‌of‌‌clarity‌‌as‌‌to‌‌the‌‌meaning‌‌and‌‌scope‌‌of‌‌what‌‌a‌‌‘single‌‌sex‌‌exception’‌‌is,‌‌                                   
how‌‌it‌‌should‌‌be‌‌framed‌‌and‌‌how‌‌it‌‌must‌‌be‌‌understood‌‌in‌‌a‌‌variety‌‌of‌‌contexts.‌ ‌This‌‌is,‌‌in‌‌                                     
our‌ ‌view,‌ ‌linked‌ ‌to‌ ‌the‌ ‌erosion‌ ‌of‌ ‌sex‌ ‌as‌ ‌a‌ ‌legal‌ ‌category‌ ‌that‌ ‌has‌ ‌meaning,‌ ‌including‌ ‌as‌‌                                 
protected‌ ‌characteristic.‌ ‌ ‌   

In‌‌the‌‌context‌‌of‌‌employment‌‌law,‌‌this‌‌is‌‌manifest‌‌in‌‌hiring‌‌practices‌‌and‌‌in‌‌particular‌‌in‌‌the‌‌                                 
equality‌ ‌and‌ ‌diversity‌ ‌monitoring‌ ‌practices‌ ‌used‌ ‌by‌ ‌many‌ ‌employers,‌ ‌who‌ ‌use‌ ‌‘gender’‌‌as‌                         
synonymous,‌‌and‌‌often‌‌as‌‌substitute‌‌for‌‌sex‌‌as‌‌biological‌‌reality.‌ ‌This‌‌has‌‌on‌‌occasion‌‌led‌‌                             
to‌ ‌trans-identified‌ ‌individuals‌ ‌being‌ ‌employed‌ ‌by‌ ‌organisations‌ ‌providing‌ ‌services,‌‌such‌‌as‌‌                     
counselling‌ ‌to‌ ‌victims‌ ‌of‌ ‌rape‌ ‌or‌ ‌sexual‌ ‌assault,‌ ‌that‌ ‌by‌ ‌their‌ ‌nature‌ ‌should‌ ‌be‌ ‌provided‌‌                             
separately‌‌to‌‌female‌‌victims.‌ ‌A‌‌well-known‌‌case‌‌is‌‌that‌‌of‌‌the‌‌Edinburgh‌‌Rape‌‌Crisis‌‌Centre,‌‌                             
whose‌ ‌CEO‌ ‌is‌ ‌a‌‌trans-identified‌‌male‌‌who‌‌is‌‌not‌‌in‌‌the‌‌possession‌‌of‌‌a‌‌gender‌‌recognition‌‌                               
certificate‌ ‌and‌ ‌who‌ ‌has‌ ‌been‌ ‌allowed‌ ‌to‌ ‌provide‌ ‌these‌ ‌services‌ ‌despite‌ ‌the‌ ‌scope‌ ‌of‌ ‌the‌‌                             
exception‌ ‌itself.‌ ‌ ‌   
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The‌‌lack‌‌of‌‌clarity‌‌around‌‌the‌‌legal‌‌nature‌‌and‌‌impact‌‌of‌‌the‌‌notion‌‌of‌‌single-sex‌‌exception‌‌is‌‌                                 
also‌‌visible‌‌in‌‌public‌‌debate,‌‌where‌‌‘exception’‌‌is‌‌often‌‌replaced‌‌by‌‌the‌‌terms‌‌‘exemption’‌‌or,‌‌                             
in‌ ‌some‌ ‌cases,‌ ‌‘exclusion’.‌ ‌This‌ ‌is‌ ‌not‌ ‌correct‌ ‌and‌ ‌risks‌ ‌weakening,‌ ‌if‌ ‌not‌ ‌altogether‌‌                           
eliminating‌‌one‌‌of‌‌the‌‌key‌‌features‌‌in‌‌the‌‌Equality‌‌Act‌‌2010‌‌as‌‌a‌‌means‌‌of‌‌protecting‌‌dignity‌‌                                 
and‌‌privacy‌‌of‌‌women‌‌as‌‌a‌‌sex‌‌category.‌‌‘Exception’‌‌means‌‌that‌‌a‌‌certain‌‌provision,‌‌namely‌‌                             
the‌ ‌duty‌ ‌not‌ ‌to‌ ‌discriminate‌ ‌against‌ ‌those‌ ‌bearing‌ ‌the‌ ‌protected‌ ‌characteristic‌ ‌of‌ ‌gender‌‌                         
reassignment,‌ ‌does‌ ‌not‌ ‌apply‌ ‌to‌ ‌the‌ ‌provision‌ ‌of‌ ‌specific‌ ‌services.‌ ‌In‌ ‌this‌ ‌case,‌ ‌it‌ ‌is‌‌                             
incumbent‌‌on‌‌the‌‌service‌‌provider‌‌to‌‌assess‌‌the‌‌nature‌‌of‌‌the‌‌service‌‌and‌‌to‌‌determine‌‌how‌‌                               
the‌ ‌objectives‌ ‌of‌ ‌protecting‌ ‌the‌ ‌privacy‌ ‌and‌ ‌dignity‌ ‌of‌ ‌women,‌ ‌especially‌ ‌in‌ ‌view‌ ‌of‌ ‌their‌‌                             
vulnerability,‌ ‌can‌ ‌be‌ ‌met‌ ‌in‌ ‌a‌ ‌way‌ ‌that‌ ‌is‌ ‌proportionate‌ ‌to‌ ‌the‌ ‌aim‌ ‌being‌‌pursued.‌ ‌Should‌‌                               
there‌‌be‌‌a‌‌challenge‌‌to‌‌this‌‌decision,‌‌it‌‌is‌‌incumbent‌‌on‌‌the‌‌person‌‌challenging‌‌the‌‌legality‌‌of‌‌                                 
the‌ ‌exception‌ ‌to‌ ‌demonstrate‌ ‌that‌ ‌either‌ ‌the‌ ‌aim‌ ‌pursued‌ ‌is‌ ‌not‌ ‌‘legitimate’‌ ‌or‌ ‌that‌ ‌the‌‌                             
exception‌ ‌is‌ ‌disproportionate‌ ‌to‌ ‌this‌ ‌aim.‌ ‌An‌ ‌‘exemption’,‌ ‌instead,‌ ‌presupposes‌ ‌the‌‌                     
existence‌‌of‌‌a‌‌preliminary‌‌authorisation‌‌being‌‌given‌‌to‌‌the‌‌provider,‌‌as‌‌a‌‌result‌‌of‌‌which‌‌the‌                               
latter‌‌can‌‌exclude‌‌the‌‌bearers‌‌of‌‌the‌‌protected‌‌characteristic‌‌of‌‌gender‌‌reassignment‌‌without‌‌                         
the‌‌legal‌‌consequences‌‌attaching‌‌to‌‌an‌‌infringement‌‌of‌‌Section‌‌7‌‌of‌‌the‌‌Act‌‌being‌‌triggered‌‌                             
by‌ ‌it.‌ ‌This‌ ‌is‌ ‌not‌ ‌what‌ ‌the‌ ‌Equality‌ ‌Act‌ ‌2010‌ ‌provides:‌ ‌there‌ ‌is‌ ‌no‌ ‌regime‌ ‌of‌ ‌prior‌‌                                 
authorisation‌ ‌for‌ ‌the‌ ‌application‌ ‌of‌ ‌para.‌ ‌26,‌ ‌Part‌ ‌7‌ ‌to‌ ‌the‌ ‌Act,‌ ‌nor‌ ‌is‌ ‌it‌ ‌for‌ ‌the‌ ‌provider‌‌to‌‌                                     
make‌‌a‌‌case‌‌for‌‌the‌‌application‌‌of‌‌the‌‌exception.‌ ‌If‌‌the‌‌latter‌‌is‌‌challenged,‌‌as‌‌explained,‌‌it‌‌                                 
is‌ ‌for‌ ‌the‌ ‌applicant‌ ‌to‌ ‌show‌ ‌that‌ ‌the‌ ‌requirements‌ ‌illustrated‌ ‌above‌ ‌are‌ ‌not‌ ‌fulfilled.‌ ‌ ‌   

It‌‌is‌‌therefore‌‌indispensable‌‌that‌‌the‌‌nature,‌‌impact‌‌and‌‌effects‌‌of‌‌a‌‌single‌‌sex‌‌exception‌‌are‌‌                               
made‌‌clear.‌ ‌This‌‌is‌‌especially‌‌imperative‌‌in‌‌light‌‌of‌‌the‌‌pressure‌‌to‌‌which‌‌public‌‌bodies‌‌and‌‌                               
private‌‌employers‌‌have‌‌been‌‌subjected‌‌by‌‌a‌‌several‌‌campaigning‌‌organisations.‌ ‌Stonewall,‌‌                     
with‌ ‌its‌ ‌Diversity‌ ‌Champion‌ ‌scheme,‌ ‌represents‌ ‌perhaps‌ ‌the‌ ‌most‌ ‌visible‌ ‌example‌ ‌of‌‌how‌‌                         
the‌‌views‌‌of‌‌a‌‌campaigning‌‌organisation‌‌as‌‌to‌‌how‌‌the‌‌law‌‌“should‌‌be”‌‌have‌‌come‌‌to‌‌replace‌‌                                 
the‌ ‌actual‌ ‌meaning‌ ‌and‌ ‌scope‌ ‌of‌ ‌the‌ ‌law‌ ‌as‌ ‌it‌ ‌is‌ ‌in‌ ‌many‌ ‌contexts‌ ‌and‌ ‌situations.‌ ‌In‌‌this‌‌                                   
respect,‌ ‌we‌ ‌wish‌ ‌to‌ ‌remind‌ ‌the‌ ‌EHRC‌ ‌of‌ ‌the‌ ‌independent‌ ‌report‌ ‌produced‌ ‌by‌ ‌Ms‌ ‌Akua‌‌                             
Reindorf‌ ‌QC‌ ‌upon‌ ‌request‌ ‌from‌ ‌the‌ ‌University‌ ‌of‌ ‌Essex‌ ‌and‌ ‌concerning‌ ‌the‌ ‌episodes‌ ‌of‌‌                           
“no-platforming”‌‌of‌‌academics‌‌who‌‌hold‌‌“gender-critical”‌‌views,‌‌in‌‌other‌‌words,‌‌the‌‌view‌‌that‌‌                         
sex‌‌as‌‌a‌‌biological‌‌fact‌‌matters‌‌and‌‌that‌‌it‌‌is‌‌sex,‌‌and‌‌not‌‌the‌‌indefinite‌‌notion‌‌of‌‌gender,‌‌that‌‌                                     
matters‌ ‌in‌ ‌determining‌ ‌and‌ ‌enforcing‌ ‌safeguards‌ ‌for‌ ‌women.‌ ‌In‌ ‌that‌ ‌report,‌ ‌Ms‌ ‌Reindorf‌‌                         
found‌‌that‌‌there‌‌was‌‌a‌‌culture‌‌of‌‌fear‌‌in‌‌the‌‌institution,‌‌where‌‌those‌‌holding‌‌views‌‌departing‌‌                               
from‌ ‌gender‌ ‌ideology‌ ‌felt‌ ‌undermined.‌ ‌She‌‌took‌‌the‌‌view‌‌that‌‌the‌‌restating‌‌the‌‌law‌‌as‌‌it‌‌is‌‌                                 
did‌ ‌not‌ ‌represent‌ ‌hate‌ ‌speech‌ ‌against‌ ‌trans‌ ‌and‌ ‌non-binary‌ ‌people‌ ‌and‌ ‌that,‌ ‌being‌ ‌a‌‌                           
defence‌ ‌of‌ ‌the‌ ‌law‌ ‌as‌ ‌it‌ ‌is,‌ ‌is‌ ‌part‌ ‌of‌‌a‌‌general‌‌debate‌‌that‌‌could‌‌be‌‌undertaken‌‌to‌‌drive‌‌a‌‌                                       
change‌‌in‌‌the‌‌law,‌‌in‌‌the‌‌direction‌‌that‌‌Stonewall‌‌and‌‌other‌‌organisations‌‌would‌‌wish‌‌the‌‌law‌‌                               
to‌ ‌become.‌ ‌ ‌   

Importantly,‌‌the‌‌report‌‌called‌‌for‌‌the‌‌termination‌‌of‌‌the‌‌participation‌‌of‌‌the‌‌University‌‌of‌‌Essex‌‌                             
into‌‌the‌‌Stonewall‌‌Diversity‌‌Champion‌‌scheme:‌‌Ms‌‌Reindorf‌‌took‌‌the‌‌view‌‌that‌‌adherence‌‌to‌‌                           
the‌‌scheme‌‌means,‌‌in‌‌effect,‌‌to‌‌endorse‌‌the‌‌view‌‌of‌‌the‌‌law‌‌as‌‌Stonewall‌‌“would‌‌like‌‌the‌‌law‌‌                                   
to‌ ‌be”‌ ‌as‌ ‌opposed‌ ‌to‌ ‌what‌ ‌the‌ ‌law‌ ‌merely‌ ‌is.‌ ‌In‌ ‌this‌ ‌context,‌ ‌she‌ ‌singled‌‌out‌‌Stonewall’s‌‌                                 
view‌ ‌of‌ ‌‘gender‌ ‌identity’‌‌as‌‌a‌‌protected‌‌characteristic‌‌under‌‌the‌‌EA‌‌2010‌‌as‌‌erroneous‌‌and‌‌                             
reiterated‌ ‌that‌ ‌the‌‌concept‌‌of‌‌‘gender‌‌reassignment’‌‌is‌‌more‌‌narrowly‌‌defined.‌ ‌In‌‌our‌‌view,‌‌                           
the‌ ‌position‌ ‌of‌ ‌Stonewall‌ ‌on‌ ‌this‌ ‌specific‌ ‌issue‌ ‌is‌ ‌consistent‌‌with‌‌and‌‌demonstrative‌‌of‌‌the‌‌                             
drive,‌‌pursued‌‌by‌‌Stonewall‌‌and‌‌other‌‌organisations‌‌such‌‌as‌‌Engender,‌‌toward‌‌a‌‌conflation‌‌                         
of‌ ‌sex‌ ‌and‌ ‌gender,‌ ‌thereby‌ ‌denying‌ ‌the‌ ‌existence‌ ‌of‌ ‌a‌ ‌conflict‌ ‌of‌ ‌rights,‌ ‌in‌ ‌certain‌‌                             
circumstances,‌‌between‌‌the‌‌rights‌‌of‌‌women‌‌and‌‌those‌‌of‌‌trans‌‌people.‌ ‌This‌‌is‌‌contrary‌‌to‌‌                             



the‌‌letter‌‌and‌‌purpose‌‌of‌‌the‌‌Equality‌‌Act‌‌2010‌‌and‌‌to‌‌the‌‌extent‌‌that‌‌it‌‌reduces‌‌significantly‌‌                                 
the‌‌scope‌‌of‌‌the‌‌notion‌‌of‌‌‘single‌‌sex‌‌exception’,‌‌can‌‌lead‌‌to‌‌a‌‌disproportionate‌‌interference‌‌                             
with‌ ‌the‌ ‌right‌ ‌to‌ ‌privacy‌ ‌of‌ ‌women‌ ‌and‌ ‌girls.‌ ‌ 

In‌‌light‌‌of‌‌the‌‌above,‌‌we‌‌call‌‌upon‌‌the‌‌EHRC‌‌to‌‌make‌‌it‌‌a‌‌priority‌‌in‌‌its‌‌work‌‌for‌‌the‌‌next‌‌five‌‌                                           
years‌ ‌to‌ ‌clarify‌ ‌and‌ ‌provide‌ ‌guidance‌ ‌for‌ ‌service‌ ‌providers‌ ‌on‌ ‌the‌ ‌meaning,‌ ‌requirements‌‌                         
and‌ ‌legal‌ ‌effects‌ ‌that‌ ‌are‌ ‌attached‌ ‌to‌ ‌the‌ ‌concept‌ ‌of‌ ‌‘single‌ ‌sex‌ ‌exception’.‌ ‌This‌ ‌process‌‌                             
must‌ ‌be‌ ‌conducted‌ ‌on‌ ‌the‌ ‌basis‌ ‌of‌ ‌a‌ ‌clear‌ ‌restatement‌ ‌of‌ ‌the‌ ‌notion‌ ‌of‌‌‘sex’‌‌as‌‌protected‌‌                                 
legal‌ ‌characteristic,‌ ‌in‌ ‌accordance‌ ‌with‌ ‌Article‌ ‌11‌ ‌of‌ ‌the‌ ‌Equality‌ ‌Act,‌ ‌as‌ ‌opposed‌ ‌to‌ ‌the‌‌                             
notion‌ ‌of‌ ‌‘gender’‌ ‌which‌ ‌has‌ ‌neither‌ ‌evidence‌ ‌base‌ ‌nor‌ ‌legal‌ ‌status‌‌in‌‌the‌‌Act,‌‌and‌‌in‌‌that‌‌                                 
context‌ ‌of‌ ‌the‌ ‌notion‌ ‌of‌ ‌‘woman’‌ ‌and‌ ‌‘man’‌ ‌under‌ ‌the‌ ‌Act.‌‌We‌‌acknowledge‌‌that‌‌this‌‌is‌‌an‌‌                                 
area‌ ‌of‌ ‌the‌ ‌law‌ ‌that‌ ‌is‌ ‌controversial‌ ‌and‌ ‌that‌ ‌has‌ ‌been‌ ‌subject‌ ‌to‌ ‌a‌ ‌number‌ ‌of‌ ‌legal‌‌                                 
challenges.‌ ‌Nonetheless,‌‌as‌‌women‌‌are‌‌bearing‌‌the‌‌consequences‌‌of‌‌challenging‌‌economic‌‌                     
and‌ ‌social‌ ‌circumstances—such‌ ‌as‌ ‌a‌ ‌rise‌ ‌in‌ ‌sex-based‌ ‌violence,‌ ‌including‌ ‌homicide,‌ ‌and‌‌                       
greater‌ ‌incidence‌ ‌of‌ ‌unemployment‌ ‌and‌ ‌career‌ ‌progression‌ ‌discrimination—it‌ ‌is‌ ‌essential‌‌                   
that‌ ‌the‌ ‌concept‌ ‌of‌ ‌single‌ ‌sex‌ ‌exception,‌ ‌that‌ ‌has‌ ‌been‌ ‌used‌ ‌as‌ ‌a‌ ‌means‌ ‌of,‌ ‌inter‌ ‌alia,‌‌                                 
increasing‌ ‌the‌ ‌presence‌ ‌of‌ ‌women‌ ‌in‌ ‌politics‌ ‌(e.g.‌ ‌via‌ ‌female‌‌only‌‌shortlists)‌‌and‌‌ensuring‌‌                           
that‌ ‌their‌ ‌out-of-work‌ ‌responsibilities‌ ‌do‌ ‌not‌ ‌impinge‌ ‌upon‌ ‌career‌ ‌prospects,‌‌is‌‌upheld‌‌and‌‌                         
clarified.‌ ‌ 
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